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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit 


Docket No. 13,305 


Barclay Home Products, Inc., and Alexander Buchman, 
and Louis Buchmian, individually and as officers of said 
Corporation, Petitioners, 

V. 

Federal Trade Commission, Respondent. 


Petition for Review of an Order of the Federal Trade 

Conunisaion 


JOINT APPENDIX 


Petition for Review 

To The Honorable Judges Op The United States Court 
Of Appeaie Fob The District Op Columbia Circuit: 

Petitioners, Barclay Home Products, Inc., a corporation 
organized and existing under and by virtue of the laws 
of the State of New York, and Alexander Buchman and 
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Louis Buchman, individually and as officers of said cor¬ 
poration, petition this Honorable Court for review of the 
order of the Federal Trade Commission, (Commission 
Docket No. 6275), dated February 27,1956, and, as a basis 
for its petition shows: 

1. Nature of Proceedings 

On December 28, 1954, the Federal Trade Commission 
issued its Complaint against the above-named Petitioners 
charging them with unfair and deceptive acts and prac¬ 
tices and unfair methods of competition in that Respond¬ 
ents’ pillows designated “Greylark,” to which Respond¬ 
ents attached a label stating “All new material consisting 
of down” contained substantial quantities of material other 
than down; and that Respondents’ pillows designated 
“Lucerne” to which Respondents attached a label stating 
“All new material consisting of White Goose Down—50% 
White Goose Feathers,” contained substantially less than 
50% goose down. 

Respondents filed an Answer to this Complaint denying 
that the pillows are falsely or deceptively labelled and 
denying that the filling material is other than as repre¬ 
sented, taking into consideration the 15% tolerance estab¬ 
lished by the Federal Trade Commission’s Trade Practice 
Rules for the Feather and Down Products Industry. 

Issue having been joined, the hearing of the case com¬ 
menced April 14, 1955. During the hearing Respondents 
presented two expert witnesses who testified that the con¬ 
tents of Respondents’ pillows were well within the 15% 
tolerance, established by the Trade Practice Rules. The 
Commission presented an expert witness who testified 
that the contents of Respondents’ pillows were not within 
the 15% tolerance. 

The Initial Decision and Order by the Hearing Exam¬ 
iner, August 5, 1955, held that Respondents’ experts did 
not follow each and every particular of testing procedure 
noted in the Trade Practice Rules, that the Commission’s 
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expert had followed the noted procedure and, therefore, 
decided that “the test results (of respondents’ expert 
witnesses) cannot be accepted as accurate, and the test 
results of the expert who testified in support of the Com¬ 
plaint, therefore, must be accepted as representative of the 
contents of the pillows tested.” It should be noted that 
the testing procedure noted in the Trade Practice Rules 
is therein stated to be “a proper method of testing such 
product”. (Emphasis supplied). Neither counsel for the 
Federal Trade Commission nor the Hearing Examiner 
ever questioned the qualifications of Respondents’ expert 
witnesses or the propriety or accuracy of their testing 
methods during the hearings. 

Following such Initial Decision, Petitioner and Respond¬ 
ent filed briefs before the Commission and argued orally. 
On February 27, 1956, the Commission issued its Decision 
affirming the Initial Decision. 

n. Facts Upon Which Venue Is Based 

Jurisdiction of the case is provided for by the provisions 
of Section 5 of the Federal Trade Commission Act, 15 
U.S.C. § 45, which provides that such an order may be re¬ 
viewed by the Court of Appeals “within any circuit where 
the • • • act or practice in question was used • • 

As alleged in the Complaint and admitted in the Answer, 
Petitioner sells, distributes and advertises its pillows under 
the trade names “Greylark” and “Lucerne” throughout 
the United States; in particular. Respondent sells the 
aforesaid pillows to the major department stores of the 
District of Columbia. 

HL Geounds On Which Relief Is Sought 

1. Petitioners were denied a full and fair hearing be¬ 
cause the Respondent has treated the suggested testing 
method noted in the Trade Practice Rules as the only test¬ 
ing method whose results could be given weight. 
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2. Petitioners were denied a full and fair hearing be¬ 
cause the testimony of Petitioners’ expert witnesses was 
totally disregarded while the testimony of Respondents’ 
expert witnesses was given controlling weight when, in 
fact, the tests used by all expert witnesses were substan¬ 
tially identical. 

3. Had the testimony of Petitioners’ expert witnesses 
been given the weight to which it was entitled. Respondent 
could not have met the burden of proof required by the 
Commission’s rules. 

rV. RELiEr Peated 

Petitioners respectfully pray that this Honorable Court 
review the proceedings, order and decision identified above, 
and that this Honorable Court set aside said order and 
decision. 

Respectfully submitted, 

Ralph E. Becker 
Brookhart, Becker S Dorsey 
Attorneys for Petitioners 
1700 K Street, N. W. 
Washington 6, D. C. 


IN THE UNITED STATES COURT OP APPEALS 
POR THE DISTRICT OP COLUMBIA CIROUIT 

Stipulalion 

It is hereby stipulated and agreed by and between the 
parties: 

L That they are unable to agree upon a statement of 
the issues involved. Counsel for petitioners does agree, 
however, that the sole issues to which he will address 
himself are those which are set forth as the “grounds on 


WHICH RELIEF IS SOUGHT” OH page 4 of the Petition for 
Review. 

n. That the procedure to govern the filing of briefs 
and joint appendix shall be as follows: 

A. Within 10 days after entry of the prehearing 
order in this matter petitioners shall file with the 
court and serve upon counsel for respondent their 
designation of the parts of the record in this and 
the related cases which petitioners desire the court 
to read. 

B. Within 10 days thereafter respondent shall file 
with the court and serve upon counsel for petitioners 
a designation of such additional parts of the record, 
if any, which respondent desires the court to read. 

C. Within 45 days after service of respondent’s 
counter designation counsel for petitioners shall file 
with the court and serve upon respondent one copy 
each of their typewritten brief with references to the 
transcript of record. 

D. Forty-five days thereafter coxmsel for respond¬ 
ent shall file with the court and serve upon petitioners 
one copy each of their typewritten brief with refer¬ 
ences to the transcript of record. 

E. Ten days thereafter counsel for petitioners may 
fiile with the court and serve upon respondent one 
copy each of their typewritten reply brief, if any. 

m. Within five days after typewritten briefs have been 
filed and served, counsel shall confer with a view to con¬ 
forming the designations of record previously filed by 
both parties with the matters contained in the typewritten 
briefs. Thereafter, counsel for either party may within 
five days file with the court and serve on the other party 
such amendments if any to their designations as they 
deem necessary. 
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IV. In order to avoid unnecessary printing costs in the 
statement or counter statement of the case in the printed 
briefs, the manufacturing methods and the competitive 
practices of the industry which are pertinent to a proper 
consideration of the case may be referred to by citation 
to the transcript of record and need not be printed in the 
joint appendix. The Trade Practice Rules for the Feather 
and Down Products Industry may be referred to by cita¬ 
tion to the Code of Federal Regulations or the joint 
appendix. 

V. Counsel for petitioners shall be responsible for hav¬ 
ing the record as finally designated printed as a joint ap¬ 
pendix within 20 days of service of respondent’s amended 
designation, if any, or notice from respondent that no 
amendment is desired. 

VL Five days after the joint appendix is printed peti¬ 
tioners shall file with the court and serve upon the re¬ 
spondent the required number of copies of the printed 
joint appendix. 

Vll. Counsel for both parties shall then paginate the 
typewritten briefs in accordance with the pagination of 
the joint appendix and shall file with the court and serve 
upon one another the required number of copies of the 
printed briefs within 20 days. 

Vlil. Thereafter the matter may be set for oral argu¬ 
ment at the court’s convenience. 

Respectfully submitted, 

Babclay Homb Pboducts, et al. 


By 


Bekjamin H. Dobsey, 
Attorney for Petitioners. 


Federal Trade Commission 


By 


Robert B. Dawkins, 

Assistant General Counsel. 


Dated: July 19, 1956 


Joseph B. Kennedy, Je., 
Attorney. 


IN THE UNITED STATES COURT OP APPEALS 

POE THE DISTRICT OF COLUMBU CIECUIT 

• • • 

Order 

Upon consideration of a stipulation by the parties gov¬ 
erning the issues involved in this case, the manner of 
designation of the record and the time and manner of 
preparation of typewritten and printed briefs and the 
joint appendix, together with the time for the filing thereof, 
and it appearing that said stipulation has been lodged 
with the clerk, it is 

ORDERED that the aforesaid stipulation be approved, 
and that the clerk be directed to file said stipulation forth¬ 
with. 

It is FURTHER ORDERED that this order and the 
stipulation be printed in the joint appendix and shall 
govern further proceedings in this case. 

JoHN A. Danahee, 
Circuit Judge. 


Dated: July 10, 1956 




8 


2 

UNITED STATES OF AMEEICA 
BEFOEE FEDEBAL POWEE COMMISSION 

Docket No. 6275 
In the Matter of 

Baeclay Home Peoducts, Inc., a corporation, and 
Alexandee Buchman and Louis Buchman, individually 
and as ofiScers of said corporation. 

Complain! 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission, having reason 
to believe that Barclay Home Products, Inc., a corporation, 
and Alexander Buchman and Louis Buchman, individually 
and as officers of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said Act, 
and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as 
follows: 

Paeagbaph One: Eespondent Barclay Home Products, 
Inc., is a corporation organized, existing and doing busi¬ 
ness under and by virtue of the laws of the State of New 
York, with its office and principal place of business located 
at North Mohawk Street, Cohoes, New York. Respondents 
Alexander and Louis Budiman are the officers of said cor¬ 
porate respondent. Their address is the same as that of 
the corporate respondent. These individuals formulate 
and direct the policies, acts, practices and business affairs 
of said corporate respondent, including the acts and prac¬ 
tices hereinafter set out. 

Paeagbaph Two: Respondents are now and for more 
than one year last past have been engaged in the manufac- 


tore and sale of pillows and other products, designated 
as down and feather products, to dealers for resale to the 
general public. Bespondents have caused and now cause 
their said products, when sold to be transported from their 
place of business in the State of New York to pur- 
3 chasers thereof located in other States of the United 
States. Bespondents maintain, and at all times men¬ 
tioned herein have maintained, a course of trade in said 
down and feather products, in commerce, among and be¬ 
tween the various States of the United States. 

Pabagbaph Thebe: In the course and conduct of their 
aforesaid business respondents are now, and have been, 
in competition in commerce with others engaged in the 
manufacture, sale and distribution of down and feather 
products, including pillows. 

Paeageaph Fotje: In the course and conduct of their 
business, respondents have caused labels to be aflSxed to 
their pillows purporting to state and set out the kinds or 
tyi)es and proportions thereof of filling material contained 
therein. Typical of the statements appearing on the labels 
of two pillows designated ‘‘Greylark” is the following: 

“All New Material Consisting of Down”; 
and on the labels of two piUows designated “Lucerne”: 

“All New Material Consisting of 

White Goose Down—50% 

White Goose Feathers—^0%.” 

Paeageaph Five: Through the use of the aforesaid state¬ 
ments appearing on the labels afiSxed to said pillows, re¬ 
spondents represent that the filling material in the pillows 
designated “Greylark” is composed of all down and that 
the filling material in the pillows designated “Lucerne” 
is composed of 50% white goose down and 50% white 
goose feathers. 

Paeageaph Six : The aforesaid representations are false, 
misleading and deceptive. In truth and in fact, respond- 
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should not be entered requiring you to cease and desist from 
the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to 
file with the Commission an answer to this compl^t on 
or before the twentieth (20th) day after service of it upon 
you. Such answer shall contain a concise statement of the 
facts which constitute on the ground for defense and shall 
specifically admit or deny each of the facts alleged in the 
complaint unless you are without knowledge, in which case 
you shall so state. Failure to file an answer to or plead 
specifically to any allegation of the complaint shall consti¬ 
tute an admission of such allegation. 

If respondents desire to waive hearing on the allegations 
of fact set forth in the complaint and not to contest the 
facts, the answer may consist of a statement that respond¬ 
ents admit all the material allegations of fact charged in 
the complaint to be true. Such answer will consti- 
5 tute a waiver of any hearing as to the facts alleged 
in the complaint and findings as to the facts and 
conclusions based upon such answer shall be made and 
order entered disposing of the matter without any inter- 
venmg procedure. The respondents may, however, re¬ 
serve in such answer the right to submit proposed findings 
and conclusions of fact or of law under Rule YXT, and the 
right to appeal under Rule XXIII. 

Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hear¬ 
ing shall be deemed to authorize the Commission and Hear¬ 
ing Examiner J. Earl Cox, without further notice, to find 
the facts to be as alleged herein and to issue the following 
order in this proceeding: 

It Is Obdebed that Barclay Home Products, Inc., a cor¬ 
poration, and its olficers, and Alexander and Louis Buch- 
man, individually and as oflGIcers of said corporation, and 
respondents* representatives, agents and employees, di¬ 
rectly or through any corporate or other device, in connec¬ 
tion with the offering for sale, sale or distribution in com- 
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merce, as ‘‘commerce’^ is defined in the Federal Trade 
Commission Act, of respondents’ feather and down prod- 
nots, do forthwith cease and desist from: 

Misrepresenting in any manner, or by any means, 
directly or by implication, the identity of the kind or 
type of filling material contained in any such products, 
or of the kinds or types, and proportions of each, when 
the filling material is a mixture of more than one kind 
or type; provided, however, that the applicable pro¬ 
visions of the Trade Practice Buies for the Feather 
and Down Products Industry, promulgated by the Com¬ 
mission on April 26, 1951, shall be recognized and 
taken into account in connection with compliance with 
this order. 

The inclusion of such order to cease and desist in this 
complaint will be without effect in the event you show 
cause, on or before the 15th day of March, A. D., 1955, why 
such order should not issue. 

In Witness Whereof, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secretary, 
and its official seal to be hereto affixed, at Washington, 
D. C., this 28th day of December, 1954. 

By the Commission. 

Robert M. Parrish, 
Secretary. 
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9 Eeceived March 1, 1955 

UNITED STATES OP AMEEICA 
BEPOEE PEDEEAL TEADE COMMISSION 

Docket No. 6275 

In the Matter of 
Baeclay Home Peoducts, Inc., 

A COEPOEATION, ET AL. 

Answer 

Now come the respondents, Barclay Home Products, 
Inc., and Alexander Buchman and Louis Buchman, indi¬ 
vidually and as officers of said corporation, and, for an¬ 
swer to the complaint served upon them on or about Jan¬ 
uary 6,1955, deny that they, or any of them, have violated 
the Federal Trade Commission Act as alleged, deny that 
this proceeding is in the public interest, and, in answer to 
the allegations of said complaint, state: 

1. Admit each and every allegation of paragraph 1 of 
the complaint. 

2. Admit each and every allegation of paragraph 2 of 
the complaint. 

3. Admit each and every allegation of paragraph 3 of 
the complaint. 

4. Admit each and every allegation of paragraph 4 of 
the complaint. 

5. Admit each and every allegation of paragraph 5 of 
the complaint. 

6. Deny each and every allegation of paragraph 6 of 
the complaint. 

7. Deny each and every allegation of paragraph 7 of 
the complaint. 

8. Deny each and every allegation of paragraph 8 of 
the complaint. 


10 AS AND FOE AN AFFIEMATIVE DEFENSE 

A. Eespondents’ pillows specified in the complaint 
contain filling material substantially as, or in the propor¬ 
tion, indicated on the labels, respectively, taking into 
consideration the 15% tolerance provided in the Trade 
Practice Enles. 

B. There is reliable, probative and substantial evidence 
contained in the records of a number of similar cases now 
pending before the Commission (see for example Docket 
No. 6134) that: 

(a) The exact amount or proportion of down and 
feathers going into any particular pillow cannot be 
controlled by mechanical means. 

(b) There is no sure or positive method of measur¬ 
ing the contents of feather pillows with scientific ac¬ 
curacy, other than by impractical processes. 

(c) No sample can be exactly representative of the 
original content of the pillow, just as the content of 
one pillow can be exactly representative of the original 
mixture in the filling bin. 

(d) The method of sampling now used in the in¬ 
dustry is not satisfactory, and the resulting percent¬ 
ages are not conclusive. 

(e) It is impossible, as a practical matter, to ac¬ 
curately label tifie contents of feather pillows. 

C. It is in the mutual interest of the public, the Com¬ 
mission and respondents that the other similar cases be 
reviewed by the Commission prior to any further proceed¬ 
ings in this matter, in view of the unwarranted expense, 
injury and inconvenience to the parties which otherwise 
will be incurred. 

D. Bespondents are in entire good faith in connection 
with all their policies, acts, practices and business affairs. 


including the acts and practices set out in the complaint 
and at all times have complied with all practical standards, 
tests, methods, procedures, practices and customs of the 
industry, including the Trade Practice Rules promulgated 
April 26,1951. 

E. In the course and conduct of their business, respond¬ 
ents have not violated the Federal Trade Commission Act, 
or any of the rules or regulations issued thereunder, or 
any other laws, state or federal. 

11 Wherefoke it is prayed that the complaint herein 
be dismissed or that the Commission take such other 
action including an order for the deferring of all further 
proceedings herein until said other cases are finally re¬ 
viewed and decided on appeal or otherwise, as it may deem 
just and proper in the premises. 

Barclay Home Products, Inc. 
Alexander Buchman 
Louis Buchman 

By Ralph E. Becker 
Ralph E. Becker 

Dated: Washington, D. C., March 1, 1955 

Ralph E. Becker Law Offices 
Ralph E. Becker Law Ofi&ces 
Attorneys for said Respondents 

Ralph E. Becker 

Ralph E. Becker Law OflSces 

1346 Connecticut Avenue, N. W. 

Washington 6, D. C. 

CO 5-7641 
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17 Received August 5, 1955 

UNITED STATES OF AMEBICA 
BEFOKE FEDEBAL TBADE COMMISSION 

Docket No. 6275 

In the Matter of 

Babclay Home Pboducts, Inc., 

A COBPOBATION, AND 

Atj.xandeb Buchman and Louis Buchman 

INDIVIDUA1X.Y AND AS OFFICEBS OF SAID COBPOBATION. 

Initial Decision 

By J. Eabl Cox, Hearing Examiner 

The complaint in this proceeding charged the respondent 
corporation and its oflBcers with having engaged in unfair 
and deceptive acts and practices and unfair methods of 
competition to the injury of the public and respondents* 
competitors through having falsely represented on labels 
attached to their feather and down pillows the kinds or 
types of filling material, and percentages of each, con¬ 
tained in such pillows. The respondents filed their an¬ 
swer admitting the jurisdictional allegations of the com¬ 
plaint, as well as the use of the representations alleged 
to have been false, but denied the falsity thereof. By 
stipulation it was agreed that there may be considered as 
part of the record in this case those portions of the records 
in certain other cases* “which relate to the feather and 
down industry generally, the practices in that industry, 

1 The other related caaea are: 

Docket 6132, National Feather & Down Company; 

Docket 6133, The L. Bachman Co., Inc., et aL; 

Docket 6134, Bnrton-Dixie Corp., et aL; 

Docket 6135, N. Snmergrade & Sona, et aL; and 

Docket 6137, Northern Feather Worka, Inc., et aL 
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methods of sampling and analysis of feather and down 
products, the qualifications of and methods of analysis 
used by J. Davis Donovan and his associates”. The filing 
of proposed findings of fact, conclusions and order was 
waived by counseL On the basis of the entire record, 
this proceeding is found to be in the interest of the public, 
and the following findings of fact are made: 

1. Eespondent Barclay Home Products, Inc. is a cor¬ 
poration organized, existing and doing business under 

and by virtue of the laws of the State of New York, 
18 with its oflSce and principal place of business lo¬ 
cated at North Mohawk Street, Cohoes, New York. 
Bespondents Alexander and Louis Buchman are the officers 
of said corporate respondent. Their address is the same 
as that of the corporate respondent. These individuals 
formulate and direct the policies, acts, practices and busi¬ 
ness affairs of said corporate respondent, including the 
acts and practices hereinafter set out. 

2. Kespondents are now and for more than one year 
last past have been engaged in the manufacture and sale of 
pillows and other products, designated as down and feather 
products, to dealers for resale to the general public. Re¬ 
spondents have caused and now cause their said products, 
when sold, to be transported from their place of business 
in the State of New York to purchasers thereof located in 
other states of the United States. Respondents maintain, 
and at all times mentioned herein have maintained, a 
course of trade in said down and feather products, in com¬ 
merce, among and between the various states of the United 
States. 

3. In the course and conduct of their aforesaid business 
respondents are now, and have been, in competition in 
commerce with others engaged in the manufacture, sale 
and distribution of down and feather products, including 
pillows. 
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4. In the course and conduct of their business, respond¬ 
ents have caused labels to be affixed to their pillows pur¬ 
porting to state and set out the kinds or types and propor¬ 
tions thereof of filling material contained therein. Typical 
of the statements appearing on the labels of two pillows 
designated “Greylark” is Ihe following; 

“All New Material Consisting of Down’^; 

and on the labels of two pillows designated “Lucerne”: 

“All New Material Consisting of 

White Goose Down.50% 

White Goose Feathers ... .50% 

5. Through the use of the aforesaid statements appear¬ 
ing on the labels affixed to said pillows, respondents rep¬ 
resent that the filling material in the pillows designated 
“Greylark” is composed of all down, and that the filling 
material in the pillows designated “Lucerne” is composed 
of 50% white goose down and 50% white goose feathers. 

6. Two pillows designated “Greylark” and two desig¬ 
nated “Lucerne”, which were manufactured by respond¬ 
ents, were procured by a representative of the Commis¬ 
sion at the same time from the same retail dealer, and 
were introduced in evidence- The contents of these four 
pillows were analyzed by an expert, Mr. J. Davis Donovan, 

for the Commission. Bespondents removed samples 
19 of filling material from each of these four pillows, 
and sent two of such samples, one taken from a 
“Greylark” pillow and one from a “Lucerne” pillow, to 
each of two experts, U. S. Testing Company, Inc., and 
Charles D. Pomerantz, for analysis. The analyses made 
by the Commission's expert showed as follows: 
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Pillows Designated **Greyla/rk** 



Pillow 1 

PiUow2 


(by weight 

(by weight) 

Down.. 

.. 82.2% 

83.0% 

Feathers.. 

.. 15.0% 

13.7% 

Feather fiber.. 

.. 1.4% 

2.6% 

Pith and scale.. 

.. 1.4% 

0.7% 

Eespondents’ experts made analyses of the contents of 
the two “Greylark” pillows, which showed the following: 


Pillow 1 

Pillow 2 

Down and down fiber 



(fiber not separated) . 

.. 91.9% 

90.2% 

Feathers. 

.. 8.1% 

9.8% 

With respect to respondents^ pillows designated “Lu- 

ceme’’, the analyses were as follows: 



Pillows 

Pillow 4 

By the Commission’s expert 



Down. 

. 36.2% 

36.4% 

Goose feathers . 

. 52.0% 

55.4% 

Damaged feathers .... 

. 6.8% 

3.9% 

Chicken feathers . 

. 0.5% 

0.6% 

Fiber . 

. 3.2% 

1.8% 

Pith and scale. 

. 1.3% 

1.9% 

By respondents’ experts: 



Feathers. 

.. 50.9% 

56.0% 

Down and down fiber .. 

.. 49.1% 

44.0% 


7. There are three sources of raw feather supplies upon 
which respondents are, or have been, drawing. These 
three sources are domestic, European, and Oriental Use 
of domestic feathers ordinarily does not result in labeling 
problems but that source does not furnish sufScient quan* 
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titles to meet industry requirements. It is the practices 
followed in the gathering and sale of European and Orien¬ 
tal feathers, taken together with the procedures followed 
by pillow manufacturers in this country in the handling 
and processing of imported raw feathers, that have 
20 resulted in the alleged mislabeling in violation of 
Section 5 of the Federal Trade Commission Act 
which is sought to be corrected in this, and related, pro¬ 
ceedings covering practically aU pillow production in the 
industry. 

(1) It is the custom of industry members to purchase 
European feathers on the basis of samples from which 
the quality and type of offerings are determined, through 
visual examination or laboratory analysis of the samples, 
by each manufacturer. All new stock is seldom available 
from European markets, it being the common practice 
there to mix second-hand feathers with new. 

(2) Oriental feathers are purchased by manufacturers 
through importers and commission merchants who circu¬ 
larize the industry on the basis of “offers” (without sam¬ 
ples). A typical offer would be 100 two-hundred-pound 
bales of Formosan grey goose feathers at 90^ a pound, 90% 
clean, 20% maximum of duck feathers, 5% chicken feathers, 
3% quills, and a minimum of 30% down. Quality and 
type are determined, after purchase, by each manufacturer 
through visual examination or laboratory analysis of sam¬ 
ples from 10% of the bales selected at random from the 
lot. Oriental feathers are not carefully sorted and a bale 
represented as goose feathers may, and usually does, con¬ 
tain substantial quantities of duck and dbicken feathers. 

(3) The first step in processing feathers after purchase 
is for the manufacturer to dust, wash, sterilize, dry, and 
fluff them by mechanical means. They are then sorted into 
various bins or containers, customarily in lots of fifty 
pounds, through blowing or suction processes. Feathers 
of similar weight and specific gravity theoretically are 
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deposited in the same bins or containers after being blown 
over bafi9es in the sorting. Types of pillow-filling materials 
recognized in the industry in the order of their relative 
intrinsic value or utility are: 

(a) down — waterfowl undercoating—clusters of 
light, fluffy filaments attached to one quiU point but 
without any quill shaft; 

(b) down fiber —down plumes or filaments separated 
from quill points, without any quill; 

(c) waterfowl feathers —^goose, duck, or a mixture 
of both; 

(d) natural feathers —^bird or fowl, having quill 
shafts and barbs; 

(e) quill feathers —^wing or tail feathers, or any 
mixture of both; 

(f) crushed feathers —feathers, including quills, 
crushed or curled by machine; 

21 (g) feather fiber —feather barbs separated 

from quill shaft; 

(h) damaged feathers—other than crushed, chopped, 
or stripped, which are broken, damaged by insects, 
or otherwise materially injured. 

(4) It is reasonably practical to segregate high per¬ 
centages of the various types of feathers and down into 
appropriate classification bins or containers. However, 
feathers cannot be segregated as to type of fowl or as to 
inferior or second-hand material. Feathers of the same 
degree of lightness, applying principles of specific gravity, 
will go over sorting-machine baffles at the same time re¬ 
gardless of whether they are from watefowl or landfowl 
or whether they are new or used. And, in each sorting 
bin or container, there will be some down and some heavier 
type feathers inappropriate to the particular classification. 
Further, in each sorting bin or container, the mixture will 
not consistently be of uniform content or bulk. Heavier 
feathers will be at the bottom and downy material at the 


top in lesser or greater degree. This is true even though 
there be vigorous agitation of the material in each sorting 
bin or container. 

(5) A manufacturer may fill from 1,200 to 1,400 pairs 
of pillows a day. In making up a pillow order the desired 
mixture is obtained by placing in each filling bin, holding 
up to about 400 pounds, the requisite number of bags of 
each type of feather suflScient to produce from two to 
three hundred pillows. 

(6) Pillows usually are filled from two spouts fed by 
suction from the filling bin. During the filling process 
feathers in the filling bin are agitated with wooden forks 
when contents of the filling bin get to the level where that 
is possible. Even so, pillows filled from the same bin will 
vary in content. At the bottom of the bin will be collected 
the heavier feathers and the greater amounts of pith, scale, 
and other extraneous matter. 

8. Prior to 1951 the Federal Trade Commission, upon 
application of the industry, held a trade practice confer¬ 
ence, as a result of which trade practice rules for the in¬ 
dustry were formulated through the cooperative efforts of 
industry members and the Conunission’s staff. The Com¬ 
mission approved these rules, and they were promulgated 
Apiil 26, 1951, as a revision and supplementation of, and 
as superseding, 1932 trade practice rules for the Feather 
and Down Products Industry. These rules are interpre¬ 
tations of the laws administered by this Commission and 
express Commission policy with respect to the practices 
involved in this proceeding. 

(1) The trade practice rules, in pertinent part, provide 
substantially as follows. It is an unfair practice to mis¬ 
represent or conceal identity of the kind or type of feather 
or down, and proportions of each, when pillow-filling 
22 material is a mixture of more than one kind or type. 
Identification and disclosure is required to be made 
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by tag or label as well as on invoices and all advertising 
and trade promotional literature. The rules permit listing 
each kind or type in order of its predominance by weight 
or by fraction or percentage by weight of the entire mix¬ 
ture. The rules define the kinds and type of feather and 
down stock in terms substantially as outlined above. They 
provide that a pillow may be represented as being filled 
with one kind or type of filling material when 85% of all 
such material contained therein is of the represented kind 
or tyi)e or that the filling material may be represented as 
a mixture of kinds or types with accompanying disclosure 
of the percentage by weight of the entire mixture repre¬ 
sented by each if the percentage shown: 

“is not at variance with the actual proportion of the 
weight of the entire mixture, represented by each such 
kind or type by more than J5% 0 / the stated * * * 
percentage” (Emphasis supplied). 

The rules parenthetically state that this tolerance is to 
allow for error and not for any intentional adulteration. 

(2) By way of limitation, or restriction, the rules pro¬ 
vide that: 

(a) When a pillow is represented as cM down, any 
proportion of the 15% tolerance which is not down 
shall consist principally of down fiber and/or small, 
light, and fluffy waterfowl feathers and that the 15% 
tolerance shall not contaiU in excess of 2% each, or 
5% in the aggregate, of damaged feathers, quill pith, 
quill fragments, trash or foreign material; 

(b) When a pillow is represented as a mixture of 
down and feathers, or as a mixture of feathers, any 
proportion, or aggregate of proportions, of the filling 
mateiial at variance with the representations, but 
within the 15% tolerance, shall not contain in excess 
of 2% each, or 5% in tifcie aggregate, of quill pith, 
quill fragments, trash or foreign materiaL It is fur¬ 
ther provided with regard to mixed filling materials 



that, unless disclosed, not more than 5% thereof shall 
consist of crushed, chopped, qnill, or damaged feathers. 

(3) Finally, the rules provide that, in testing feather 
and down content of pillows, samples of equal weight and 
size shall be drawn from three locations in eadi pillow; 
that the samples shall be thoroughly mixed; and that not 
less than three grams of the resulting mixtures shall be 
tested- At least two pillows of the same type are re¬ 
quired to be tested separately with the conclusions to be 
drawn therefrom to be based on an average of the test 
results. 

23 9. The expert who analyzed the samples of pillow¬ 

filling material for the Commission and testified in 
support of the allegations of the complaint followed the 
procedures prescribed in the Trade Practice Buies for the 
Feather and Down Products Industry, whereas the two 
experts who performed respondents* analyses did not 
follow these procedures, and failed to separate the sam¬ 
ples of pillow contents tested by them into all the compo¬ 
nent parts. Their test results cannot be accepted as ac¬ 
curate, and the test results of the expert who testified in 
support of the complaint, therefore, must be accepted as 
representative of the contents of the pillows tested. 

10. The average of his analyses of the contents of the 
two “Greylark** pillows shows down content of 82.6%. 
Under the Trade Practice Buies, it should be not less than 
85%; hence the labeling of these pillows as “All New Ma¬ 
terial Consisting of Dowm’* must be found to be false, 
misleading and deceptive. The average of the contents of 
the two pillows designated “Lucerne** shows down con¬ 
tent of 36.3% and goose-feather content of 53.7%. Even 
taking into account the 15% tolerance, the down content 
of these two pillows is less, and the goose-feather content 
is more, than that stated on the labels, and, accordingly, 
the labeling of the “Lucerne** pillows must likewise be 
found to be false, misleading and deceptive. 
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CONCLUSIOKS 

The use by respondents of the aforesaid false, xoislead- 
ing and deceptive representations on the labels affixed to 
their pillows has had and now has the tendency and capac¬ 
ity to mislead and deceive dealers and the purchasing 
public as to the composition of the filling material of said 
pillows, and to induce the purchase of substantial quan¬ 
tities of their pillows because of such mistaken and erro¬ 
neous belief. 

The aforesaid acts and practices of respondents, as 
herein found, are all to the prejudice and injury of the 
public and of respondents’ competitors, and constitute 
unfair and deceptive acts and practices and unfair methods 
of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. Accordingly, 

It is ordered that the respondents, Barclay Home Prod¬ 
ucts, Inc., a corporation, and Alexander Buchman and 
Louis Buchman, individually and as officers of said corpo¬ 
ration, and their representatives, agents, and employees, 
directly or through any corporate or other device, in con¬ 
nection with the offering for sale, sale, or distribution in 
commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of feather and down products, do forth¬ 
with cease and desist from misrepresenting in any man¬ 
ner, or by any means, directly or by implication, the identity 
of the kind or type of filling material contained in any 
such products, or of the kinds or tyx)es, and proportions 
of each, when the filling material is a mixture of more 
than one kind or type. 

J.EablCox, 

Hearing Examiner. 


August 5,1955. 
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75 UNITED STATES OP AMEBICA 

BEFOBE FEDEBAL TBADE COMMISSIOK 

Commissioners: John W. Gwynne, Chairman, Lowell B. 
Mason, Bobert T. Secrest, Sigurd Anderson, William 
C. Kem 

Docket No. 6275 

In the Matter of 

Babclay Home Pboducts, Inc., 

A coepobation, and 

Alexandbb Buchman and Louis Buchman 

INDIVIDUALLY AND AS OFFICEBS OP SAID COBPOBATION. 


Final Order 

The respondents having filed an appeal from the hear¬ 
ing examiner’s initial decision in this proceeding; and the 
matter having been heard on briefs and oral argument, 
and the Commission having rendered its decision denying 
the appeal and affirming the initial decision: 

It is obdebed that the respondents shall, within sixty 
(60) days after service upon them of this order file with 
the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with 
the order to cease and desist contained in the aforesaid 
initial decision. 


By the Commission, Commissioner Secrest not partici¬ 
pating. 


Bobebt M. Pabbish, 
Secretary. 


Issued: February 27,1956. 
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76 UNITED STATES OF a’M-K’r.tp.a 
BEFOBE FEDERAL TRADE COMMISSION 

Commissioners; John W. Gwynne, Chairman, Lowell B. 
Mason, Robert T. Secrest, Sigurd Anderson, William 
C. Kem 

Docket No. 6275 

In the Matter of 

Barclay Home Products, Inc., 

A corporation, and 

V ' 

Alexander Buchman and Louis Buchman 

INDIVIDUALLY AND AS OFFICERS OF SAID COROPORATION. 

On Appeal From Initial Decision 

Per Curiam: 

This case is similar to a number of other cases, all tried 
and considered together,^ involving the use on labels of 
allegedly false and deceptive representations with respect 
to the filling material contained in feather and down pil¬ 
lows. 

Except as to the results of the analyses of the different 
pillows used as exhibits, as to which the record in each 
of the cases is specific and definite, this case is not unlike 
the cases of Burton-Dude Corporation, et al., D. 

77 6134, and Bernard H. Sumergrade and Harry 
Sumergrade, copartners trading as N. Sumerg^de 

& Sons, D. 6135, in which the Commission has written 

iln deciding this matter the Commiamon to the extent permitted by stip- 
nlation of eonnsel, entered on the record on April 14, 1955, considered the 
relevant portions of the records in the following related proceedings which 
are identified by principal respondents as: 

D. 6132 National Feather & Down Company; 

D. 6133 The L. Bachman Oo., Incorporated, 

D. 6134 Barton-Dixie Corporation, et aL, 

D. 6135 N. Sumergrade A Sons, 

D. 6137 Northern Feather Works, Inc. 
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opinions setting forth in some detail its views on the issues 
involved. The similarity between the Burton-Dme Cor¬ 
poration and Sumergrade cases and the instant matter 
renders the opinions in those cases equally applicable here, 
and for the reas ons there state d the Commission is of the 
view t hat t he hearing examiner corr ectly concluded thM 
We respondents have misrepresented the contents of cer¬ 
tain of their pillows in violation of the Federal Trade 
Commission Act and that the order to cease and desist 
contained in the initial decision is appropriate. 

Accordingly, the respondents’ appeal is denied and the 
initial decision is affirmed. 

Commissioner Secrest did not participate in the decision 
of this matter. 

February 27,1956. 


863 UNITED STATES OF AMEBICA 

BEFOBE FEDEBAIi TBADE COMMISSION 

Commissioners: Edward F. Howrey, Chairman, Lowell B. 
Mason, James M. Mead, John W. Gwynne, Robert T. 
Secrest 

Docket No. 6134 

In the Matter of 
Bubton-Dixie Cobpobation 

A COBPOBATION, 

John G. Sevick, A. T. Bubton, George S. Knott, Oscab 
D. WnjsiY, Geobge W. Gabtz, and Iba W. Spackey, 

INDIVIDUALliT. 

On Appeal From InMal Decision 
By Secrest, Commissioner: 

The complaint in this proceeding charged the respond¬ 
ent corporation and its several officers with having en¬ 
gaged in unfair and deceptive acts and practices and unfair 
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methods of competition to the injury of the public and 
respondents* competitors through having falsely repre¬ 
sented on labels attached to their feather and down pillows 
the kinds or types of filling material, and percentages of 
each, contained in such pillows. The respondents filed 
their answer admitting the jurisdictional allegations of 
the complaint, as well as the use of the representations 
alleged to have been false, but denied the falsity thereof. 
By stipulation it was agreed that: 

“• • • there may be considered as part of the record 
in this case those portions of the records in the fol¬ 
lowing cases, which relate to the feather and 
864 down industry generally, the practices in that 
industry, method of sampling and analysis of 
feather and down products, the c^lifications of and 
methods of analysis used by J. Davis Donovan and 
his associates, and the qualifications of the employees 
of and methods of an^ysis used by United States 
Testing Ck)., it being intended to include in this stipu¬ 
lation all of such records except those portions relat¬ 
ing specifically to the particular pillows inWlved 
therein and the results of their analysis: Dockets 6132, 
6133, 6135, 6136, 6137, and 6208.*** 

The instant case was tried before a hearing examiner of 
the Commission who, on December 6, 1954, filed his initial 
decision dismissing the complaint From that initial de¬ 
cision counsel in support of the complaint has prosecuted 
this appeal 

t Further identified bj prindpal respondents ss: 

D. 6132—National Feather & Down Co. 

D. 6133—^The L. Bnehman Co., Incorporated, et aL 
D. 6135—^N. Snmergrade Si Sons. 

D. 6136—Premier Pillow Cjorporation, et aL 
D. 6137—Northern Feather Works, Inc., et aL 
D. 6208—Sanitary Feather & Down Co., Inc. 

N.B. Other related eases not inelnded in this stipulation are: 

D. 6161—The Salisbury Company, et aL 
D. 6188—Globe Feather & Down Company. 

D. 6189—Columbia Bedding Company, et aL 



30 


The hearing examiner found substantially as follows 
with regard to the industry background. There are three 
sources of raw feather supplies upon which respondents 
are, or have been, drawing. Those three sources are do¬ 
mestic, European, and Oriental. Use of domestic feathers 
ordinarily does not result in labeling problems but that 
source does not furnish sufficient quantities to meet in¬ 
dustry requirements. It is the practices followed in the 
gathering and sale of European and Oriental feathers, 
taken together with the procedures followed by pillow 
manufacturers in this country in the ba-ndling and 
865 processing of imported raw feathers, that have re¬ 
sulted in the alleged mislabeling in violation of 
Section 5 of the Federal Trade Commission Act which is 
sought to be corrected in this, and related, proceedings 
covering practically all pillow production in the industry. 

It is the custom of industry members to purchase Euro¬ 
pean feathers on the basis of samples from which the qual¬ 
ity and type of offerings are determined, through visual 
examination or laboratory analysis of the samples, by 
each manufacturer. All new stock is seldom available from 
European markets, it being the common practice there to 
miT second-hand feathers with new. 

Oriental feathers are purchased by manufacturers 
through importers and commission merchants who cir¬ 
cularize the industry on the basis of “offers” (without 
samples). A typical offer would be 100 two-hundred- 
pound bales of Formosan grey goose feathers at 90^ a 
pound, 90% clean, 20% maximum of duck feathers, 5% 
chicken feathers, 3% quills, and a minimum of 30% down. 
Quality and type are determined, after purchase, by each 
manufacturer through visual examination or laboratory 
analysis of samples from 10% of the bales selected at 
random from the lot. Oriental feathers are not carefully 
sorted and a bale represented as goose feathers may, and 
usually does, contain substantial quantities of du(^ and 
chicken feathers. 
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The first step in processing feathers after purchase is 
for the manufacturer to dust, wash, sterilize, dry, and fluff 
them by mechanical means. They are then sorted into 
various bins or containers, customarily in lots of fifty 
pounds, through blowing or suction processes. Feathers 
of similar weight and specific gravity theoretically are de¬ 
posited in the same bins or containers after being blown 
over baffles in the sorting. Types of pillow filling materials 
recognized in the industry in the order of their relative 
intrinsic value or utility are: 

(1) down — waterfowl undercoating—clusters of 
light, fluffy filaments attached to one quill point but 
without any quill shaft; 

(2) down fiber —down plumes or filaments separated 
from quill points, without any quill; 

(3) waterfowl feathers —goose, duck, or a mixture of 
both; 

866 (4) natural feathers —^bird or fowl, having 

quill shafts and barbs; 

(5) quiU feathers —^wing or tail feathers, or any 
mixture of both; 

(6) crushed feathers — feathers, including quills, 
crushed or curled by machine; 

(7) feather fiber —^feather barbs separated from 
quill shaft; 

(8) damaged feathers —other than crushed, chopped, 
or stripped, which are broken, damaged by insects, or 
otherwise materially injured. 

It is reasonably practical to segregate high percentages 
of the various types of feathers and down into appropriate 
classification bins or containers. However, feathers can¬ 
not be segregated as to type of fowl or as to inferior or 
second-hand material. Feathers of the same degree of 
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lightness, applying principles of specific gravity, •will go 
over sorting machine bafSes at the same time regardless 
of whether they are from waterfowl or landfowl or whether 
they are new or used. And, in each sorting bin or con¬ 
tainer, there will be some do'wn and some heavier tyi)e 
feathers inappropriate to the particular classification. Fur¬ 
ther, in each sorting bin or container, the mixture •will not 
consistently be of uniform content or bulk. Heavier feath¬ 
ers will be at the bottom and downy material at the top in 
lesser or greater degree. This is true even though there 
be vigorous agitation of the material in each sorting bin 
or container. 

A manufacturer may fill from 1200 to 1400 pairs of pil¬ 
lows a day. In making up a pillow order the desired mix¬ 
ture is obtained by placing in each filling bin, holding up to 
about 400 pounds, the requisite number of bags of each type 
of feather sufficient to produce from two to three hundred 
pillows. 

Pillows usually are filled from two spouts fed by suction 
from the filKng bin. During the filling process feathers in 
the filling bin are agitated ■with wooden forks when contents 
of the filling bin get to the level where that is possible. Even 
so, pillows filled from the same bin will vary in content. 
At the bottom of the bin will be collected the heavier feath¬ 
ers and the greater amounts of pith, scale, and other ex¬ 
traneous matter. 

867 The record is not clear as to the exact number but 
it appears that about twenty-eight states require 
labeling of the filling material content of feather and do-wn 
pillows. Massachusetts seems to be the only state requir¬ 
ing labeling that permits the listing on labels of each type 
or kind of feather and do-wn in the order of its predomi¬ 
nance by weight, rather than on a percentage by weight, 
of the entire mixture. The other states require percentage 
of weight labeling usually with a 10% tolerance for vari¬ 
ance allowed. 

Prior to 1951 the Federal Trade Commission, upon ap¬ 
plication of the industry, held a trade practice conference 
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as a result of which trade practice rules for the industry 
were formulated through the cooperative efforts of indus¬ 
try members and the Commission’s staff. The Commission 
approved these rules and they were promulgated April 26, 
1951, as a revision and supplementation of, and as super¬ 
seding, 1932 trade practice rules for the Feather and Down 
Products Industry. The hearing examiner’s initial deci¬ 
sion recognizes that these rules are not substantive law 
and not binding upon him. Such rules are interpretations 
of the laws administered by this Commission and express 
Commission policy with respect to the practices involved 
in this proceeding. 

The trade practice rules, in pertinent part, provide sub¬ 
stantially as follows. It is an unfair practice to misrepre¬ 
sent or conceal identity of the kind or type of feather or 
down, and proportions of each, when pillow filling material 
is a mixture of more than one kind or type. Identification 
and disclosure is required to be made by tag or label as 
well as on invoices and all advertising and trade promo¬ 
tional literature. The rules permit listing each Idnd or 
type in order of its predominance by weight or by fraction 
or percentage by weight of the entire mixture. The rules 
define the kinds and type of feather and down stock in 
terms substantially as outlined above. They provide that 
a pillow may be represented as being filled with one kind 
or type of filling material when 85% of all such material 
contained therein is of the represented kind or type or that 
the filling material may be represented as a mixture of 
kinds or types with accompanying disclosure of the per¬ 
centage by weight of the entire mixture represented by each 
if the percentage shown: 

“is not at variance with the actual proportion of the 
weight of the entire mixture represented by each such 
kind or type by more than 15% of the stated • • • per¬ 
centage.” (Italics supplied.) 

868 The rules parenthetically state that this tolerance 
is to allow for error and not for any intentional 
adulteration. 
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By way of limitation, or restriction, the rules provide 
that: 

(a) When a pillow is represented as oZZ down, any 
proportion of the 15% tolerance which is not down 
shall consist principally of down fiber and/or small, 
light, and fluffy waterfowl feathers and that the 15% 
tolerance shall not contain in excess of 2% each, or 
5% in the aggregate, of damaged feathers, quill pith, 
quill fragments, trash or foreign material. 

(b) Wbien a pillow is represented as a mixture of 
down and feathers, or as a mixture of feathers, any 
proportion, or aggregate of proportions, of the filling 
material at variance with the representation, but with¬ 
in the 15% tolerance, shall not contain in excess of 2% 
each, or 5% in the aggregate, of quill pith, quill frag¬ 
ments, trash or foreign material. It is further pro¬ 
vided with regard to mixed filling materials that, unless 
disclosed, not more than 5% thereof shall consist of 
crushed, chopped, quill, or damaged feathers. 

Finally, the rules provide that, in testing feather and 
down content of pillows, samples of equal weight and size 
shall be drawn from three locations in each pillow, that the 
samples shall be thoroughly mixed and that not less than 
three grams of the resulting mixtures shall be tested. At 
least two pillows of the same type are required to be tested 
separately with the conclusions to be drawn therefrom to 
be based on an average of the test results. 

As previously indicated, it was stipulated that the quali¬ 
fications of expert witnesses appearing in support of the 
complaint and in opposition thereto in other related cases, 
where such qualifications appeared as a matter of record 
in each, would be considered as part of the record in the 
instant case. From the composite record resulting, the fol¬ 
lowing facts with regard to qualifications of the two expert 
witnesses appearing herein are established. 

The expert called in support of the complaint testi- 
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fied that he has been employed by the State of 
869 Maryland, Department of Health, since 1916 in vari¬ 
ous capacities and that he has been Chief, Division 
of Bedding and Upholstery since June of 1924. When he 
started in charge of bedding and upholstery, in 1924, he 
had to do all inspecting, sampling and testing of materials. 
He has, therefore, had practical experience in each of 
those categories. His staff now consists of a secretary, two 
inspectors, and two qualified analytical chemists. His office 
has made thousands of feather analyses. The record also 
discloses that he is widely acquainted with the manufactur¬ 
ing processes in the industry and that he has been in every 
plant processing feather and down in the eastern part of 
the United States, except one, including the plant of re¬ 
spondents herein and plants of respondents in related cases. 
He is familiar with the processes of separation of feathers 
in the raw state into various grades and testified he had 
seen it done in every plant but one in the eastern United 
States. 

The expert called as a witness for respondents testified 
that he has been employed by the United States Testing 
Company, Inc., since September 1948, and that he worked 
for the company in the summers of 1942 and 1943. He 
graduated from Seton Hall College with a degree in chem¬ 
istry in 1953. At the time of his testimony he had made or 
supervised about 100 analyses or tests of feather samples 
since his graduation in 1953. He also testified that he has 
been testing pillows for about five years. Both he and his 
brother are directly responsible to the manager of the 
textile department. His brother is supervisor of the dye 
laboratory and the witness works under him “as more or 
less an assistant supervisor.” The United States Testing 
Laboratory started out primarily as a silk testing house 
and now has engineering, electronic and psychometric de¬ 
partments as well as textile, chemical, biological, and bac¬ 
teriological laboratories employing about 500 people. 
Feather testing is but a relatively small part of the com¬ 
pany’s over-all activities. 
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The record discloses that the witness in support of the 
complaint customarily followed the sampling and testing 
procedure contemplated in the trade practice rules men¬ 
tioned above and that that method generally is approved by 
all states with labeling laws. Unopened pillows (with 
seams intact) in condition similar to when placed for sale 
in retail stores were delivered by a member of the Com¬ 
mission’s staff to a chemist-analyst in the witness’ office. 

The labels thereon were initialed and dated by the 
870 recipient. The pillows were then turned over to two 
laboratory chemists “with instructions to be par¬ 
ticularly careful because • • • [these were] cases which 
might come up for hearing at a later date.” In each 
other’s presence a single incision was made in each pillow 
submitted for sampling. This had been the practice in the 
witness’ office for thirty years. The chemist who was to 
make the analysis then drew a sample from each pillow 
as follows: 

“A handful [of about three grams] was taken from 
the portion of the pillow nearest to the opening, placed 
in a cardboard box about three times the size of an 
ordinary shoe box; a second handful was taken from 
about the middle of the article, and a third handful 
was taken from the end of the article opposite to the 
opening. These three handfuls were then thoroughly 
negated (sic) and a sample weighing approximately' 
three grams was drawn [in pinches] from different 
portions of the box in which the three samples had 
been placed.” 

The sample thus obtained, the feathers, down, etc., was 
placed upon a wooden tray with three glass sides to prevent 
dissemination of the sample by air currents, the side 
towards the analyst being open. The sample was picked 
apart manually, tweezers with ivory tips being utilized to 
avoid the effect of static electricity and the various types 
of feathers and down were placed in glass beakers. The 
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pith, qnill scales and any miscellaneous material similarly 
were separated. Each feather was picked out individually 
with nothing else adhering to it. The analysts by training 
and experience were qualified to determine the character¬ 
istics of those feathers. Where characteristics of a feather 
were inconclusive, microscopic examination was utilized to 
place it in the proper category. Material in each beaker 
was then examined by the witness and by two inspectors, all 
three of whom agreed that the beaker with down contained 
nothing but down, the goose feather beaker nothing but 
goose feathers, etc. Each separation took from four to 
five hours and the witness testified that while the separa¬ 
tion is a slow procedure, it is not difficult. The contents 
of each beaker were then weighed on a chain-o-matic scale 
and weight percentages calculated. All five employees in 
the department usually looked at each sample after separa¬ 
tion and, in most instances, all five initialed analyses re¬ 
ports indicating their approval of the separation and of 
the approximation of percentages stated therein. 

871 Reports and physical exhibits on each pillow were 
then prepared and sent by the witness to the Com¬ 
mission and subsequently introduced in evidence. While 
the witness was “not present at all times when all of these 
procedures were followed through, the record clearly es¬ 
tablishes that the testing and analyses were performed 
strictly according to his directions and under his direct 
supervision. 

Respondents’ witness testified that he analyzed con¬ 
tents of pillows from the standpoint of percentages as 
well as quality and that with regard to tests made by him 
they were performed on samples delivered to him by re¬ 
spondents in sealed containers. The samples consisted of 
feathers and down removed from each pillow from open¬ 
ings, or slits, made in the seam on each of three sides of 
each pillow. The samples were removed from pillows and 
placed in the sealed containers for delivery to the United 
States Testing Laboratories by respondents. The removal 
was accomplished by a representative of respondents be- 
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fore the hearing examiner and in the presence of counsel 
for both sides. 

The method generally utilized by this witness in analyz¬ 
ing samples was described by him on the record as follows. 
The contents of each sealed container were emptied into a 
large cardboard carton and thoroughly mixed. Aliquot por¬ 
tions of the material were then drawn by him from the 
four comers and center of the carton to obtain as repre¬ 
sentative a sample as possible. The resulting samples 
weighed between 3 and 5 grams. He then gave the samples 
to the “young lady” employed in his office. He stated that 
she then: 

“• • • weighs these on an analytical balance to four 
place accuracy, calculates the percentage and returns 
the paper to me. I check her figures and calculations 
to be sure they are proper, examine the portions which 
she returns, and then write up the report. • • * we 
examined them visually and tried to establish the type 
of feather or down just by visual examination.” 

In the instant case the witness testified that portions of 
the materials being tested were examined microscopically 
to ascertain definitely the type of feathers or down which 
had not been done previously. 

On the basis of professional qualifications and experience 
and by comparing testing techniques, the Commission has 
weighed the expert testimony and evidence and is con¬ 
strained to adopt as determinative of the questions herein 
the results of the tests performed under the witness in sup¬ 
port of the complaint. 

872 Respondents herein label their pillows designated 
“Countess” as 

“ALL NEW MATERIAL consisting of Down.” 

Two of these pillows were analyzed by the two expert wit¬ 
nesses appearing in support of and in opposition to the 
complaint The results of the test conducted by the witness 
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in support of the complaint disclosed one “Countess” pil¬ 
low as containing but 82.2% of down and the other but 
80.3% of down, with the balance accounted for by feather 
(small downy type), fibers, pith and scale. This was clearly 
outside the 15% tolerance limit contemplated by the rules. 
Respondents’ expert found these pillows to contain 86.2% 
down and 90.7% down, respectively. In arriving at these 
results he failed to differentiate between down fiber con¬ 
tent and down. The record is clear that down and down 
fiber have different physical characteristics. Moreover, 
the trade practice conference rules, representing the judg¬ 
ment of the Commission and the industry jointly as to the 
unfairness of the practices described in them, expressly 
provide that down fiber shall be included in the 15% toler¬ 
ance allowance. The witness in support of the complaint, 
in his analysis of respondents’ pillows represented as 
“down,” did not include down fiber in computing the per¬ 
centage of down content. And in a related case he testified 
in response to a direct question from the hearing examiner 
as follows; 

**Hearing Examiner Cox: Under their [trade practice] 
rules, then, I cannot consider any of this downy fiber 
as being down? 

**The Witness: That is the way I interpret their rules. 

• •••••• 

That is my interpretation of their rules. They are the 
Commission’s rules, and I think they can make their 
own interpretation of them.” 

The hearing examiner, however, in his initial decision in¬ 
cluded downy fiber as down, and in computing the average of 
the four tests conducted by both experts computed the aver¬ 
age down content for the two “Countess” pillows to be 
85.8%. He concluded that these pillows, therefore, met 
the required test. In so doing, he found that the test pro¬ 
cedures adopted and followed by both experts complied 
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with the trade practice rules. The evidence is con- 
873 dieting on whether down fiber should, as a practical 
matter, be included with down. We resolve that 
conflict by concluding that the trade practice rule provid¬ 
ing that down fiber should not be included as down takes 
precedence; that the respondents’ expert did not comply 
with those rules in making his analysis and that the hearing 
examiner was in error when he included downy fiber to 
arrive at the computed average of down content he did. 
We recognize that the record discloses the difficulties in¬ 
herent in the mechanical processes of the industry in 
separating downy fiber and down, but we must give effect 
to the tolerance permitted under industry rules and empha¬ 
size that that tolerance, in our opinion, is adequate to allow 
for unavoidable error. In this connection we refer to the 
fact that on direct examination the witness in support of 
the complaint testified as to down pillows as follows: 

“Q. Is it your opinion, * * *, that in the filling of down 
pillows that the filling mixture or the filling content 
can be controlled to fall within a 15% tolerance: 

“A. I think the experiments I have conducted will 
show that they can be controlled within the 15% 
tolerance.” 

Also, the record shows that most of the twenty-eight states 
provide only for a 10% tolerance as compared to the more 
liberal 15% tolerance fraction set up in the trade practice 
rules here applicable. The record does not disclose that 
industry members have had any difficulty in meeting the 
state requirements. 

Respondents also represent that their pillows designated 
“Chatham” are: 

“ALL NEW MATERIAL consisting of 50% Crushed 
Chicken Feathers 

50% Crushed Duck Quill Feathers” 
and pillows designated “Spring” and “Keystone” are: 
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‘‘ALL NEW MATERIAL consisting of 
50% Crushed Goose Quill Feathers 
50% Crushed Turkey Feathers.” 

As to the “Spring” and “Keystone” pillows, the respond¬ 
ents’ expert made no analysis and testified he had 
874 written respondents to the effect that he did not 
feel accurate results could be given as to two of the 
samples and that . we have attempted to analyze them 
and have issued reports on crushed feathers in the past, 
but we do not feel it is an accurate report because the 
crushed material is just what it is, it is crushed material 
and quite hard to separate.” He stated his opinion to be 
that analysis of crushed feathers would be so inaccurate 
as to be without value. 

The witness in support of the complaint’s analysis of 
two “Chatham” pillows disclosed that they contained for 
the first pillow 63.7% crushed chicken feathers, 20.1% 
crushed duck feathers and for the second pillow 48.8% 
crushed chicken feathers and 38.7% crushed duck feathers. 
The hearing examiner mistakenly found that the respond¬ 
ents’ expert analyzed a sample from the first Chatham 
pillow only and arrived at 45.3% crushed duck feathers 
and 48.0% crushed chicken feathers. 

The analysis made by the witness in support of the com¬ 
plaint of a “Spring” pillow showed 40.4% crushed turkey 
feathers and no crushed goose feathers, fibers or quill 
present at all. His analysis of a “Keystone” pillow re¬ 
vealed 46.3% crushed turkey feathers and 15.8% crushed 
goose feathers. The respondents’ witness made no analy¬ 
sis of the “Spring” and “Keystone” pillows. Actually 
the analysis to which the hearing examiner had reference 
was made by the Commission’s witness and is an analysis 
of a third “Chatham” pillow. The respondents* witness, 
therefore, appears to have made no tests at all of crushed 
feather pillows. The uncontroverted analysis, therefore, 
disclosed that the two “Chatham” pillows represented as 
containing 50% crushed duck quill feathers actually con- 
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tained 20% and 38.7% of crushed duck quill feathers, sub¬ 
stantially less than the amount of that type feather re¬ 
quired with full tolerance. The ‘ ‘ Spring ’ ’ and ‘ ‘ Keystone ’ ’ 
pillows clearly are mislabeled insofar as their crushed 
goose quill feather content is concerned, the one “Spring” 
containing no trace of goose feathers whatever, and the 
other containing only 15.8% goose feathers. 

The hearing examiner found that the crushing or curling 
process is a mechanical means of giving a twist or curl to 
a certain type of feathers to increase resiliency and to pre¬ 
vent matting, thus improving pillow quality. He further 
found that the method involves the placing of alternate 
quantities of different types of feathers from their separate 
containers into the cropper of the curling or crush- 
875 ing machine; that, because of the nature of the types 
of feathers used in this process, they frequently ap¬ 
pear in pillows being filled as lumps or slugs without ever 
being separated or mixed; that a crushed feather pillow is 
the cheapest industry product; that in the minds of the 
public there is very little' distinction among the various 
kinds of crushed feathers, whether goose, duck, chicken, or 
turkey; and that, as to utility, crushed landfowl feathers 
are better than crushed waterfowl feathers, with crushed 
turkey being considered better than crushed chicken feath¬ 
ers. He concluded also that: “It is impossible to separate 
and analyze crushed feathers accurately.” 

As to pillows represented as containing crushed feathers 
the hearing examiner found no reliable, probative, and 
substantial evidence to show any public interest either in 
the matter of labeling or price-listing, or in distinguishing 
between the various kinds of crushed feather content; that, 
therefore, there had not been showm any violation of the 
act through misrepresentaticn insofar as respondents* 
“Chatham,’* “Spring” or “Keystone” pillows are con¬ 
cerned. The charges, in his opinion, not being supported 
by the evidence and there being no public interest, the 
hearing examiner dismissed the complaint herein. 
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The record shows without a doubt that there is a dif¬ 
ference in public preference as between landfowl and 
waterfowl feathers and that the preference decidedly is for 
waterfowl—goose feathers and goose down are very de¬ 
cidedly preferred by consumers.” In similar vein the wit¬ 
ness in support of the complaint, testifying as to whether 
one type of crushed feather is better than another, stated 
that: 

“It depends entirely on whether the customer decides 
he likes, desires a hard pillow or a soft pillow. Crushed 
turkey and chicken feathers produce a softer filling 
material than crushed goose and duck quills; and the 
medium pillow, between hard and soft, would be one 
that contained both chicken or turkey and goose and 
duck quills.” 

There has been no showing here that the public has any 
different feeling or preference as to utility when feathers 
are crushed. Having a preference for waterfowl feathers, 
they are entitled, when they see 50% crushed goose or 
other waterfowl on a pillow label, to get what they intend 
to purchase. 

876 The corxwrate respondent’s vice president, when 
asked how a retail purchaser selected its pillows tes¬ 
tified as follows: 

“Most good shoppers, when they go in to buy a down 
or a down and feather pillow, usually pick up the pil¬ 
low, and the first thing they do is to pick it up to see 
how much it weighs. Any good shopper, any good 
housewife, knows that the pillow is the right pillow 
if it is a light pillow and well filled and it isn’t dirty 
and has no odor; it is a good pillow. She usually does 
that first. 

“Then she will usually look at the law label to find 
out what it contains. But she usually picks it up, 
weights it, puts it on the counter, presses her hands 
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on it, sees how fast it comes back, what resiliency 
there is, what buoyancy it has, feels of the feathers in 
it, and then she looks at the label.” 

The evidence discloses that cmshed feather pillows are 
the cheapest in the trade. As a matter of fact, this wit¬ 
ness testified that as to crushed feather pillows— 

“They are mostly sold to the poor families who can¬ 
not atford a high priced pillow, and then to a large 
extent to summer hotels, motels, lodging houses, and 
the like.” 

We conclude that the evidence herein is reliable, pro¬ 
bative, and substantial as to consumer preference for 
waterfowl feathers; that that preference can be assumed 
to carry over to crushed feathers; that from the stand¬ 
point of utility there are distinct advantages and differ¬ 
ences as between different types or kinds of crushed feath¬ 
ers and that while there may be no significant difference 
in price as between crushed waterfowl feathers and crushed 
landfowl feathers there is a significant difference in utility 
and the pillow buyer is entitled to get what the label repre¬ 
sents the contents to be. Insofar as purchasers of pillows 
are concerned, we see no justification for recognizing any 
different standards or requirements to be observed with 
respect to purchasers at the lower end of the economic 
ladder than those observed with respect to purchasers at 
the upper end. 

To the extent that the •findings of fact contained in 
the hearing examiner’s initial decision are not 
877 inconsistent with the views expressed herein and in 
the Commission’s opinion in the matter of Bernard 
H. Sumergrade and Harry Sumergrade, copartners, trad¬ 
ing as N. Sumergrade & Sons, Docket No. 6135, such find¬ 
ings are affirmed. The conclusion and order dismissing 
the complaint as contained in the initial decision are 
reversed. 

June 30, 1955 
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878 UNITED STATES OF AMEEICA 

BEFOBE FEDEBAIj TEADE COMMISSION 

Commissioners: Edward F. Howrey, Chairman, Lowell B. 

Mason, James M. Mead, John W. Gwynne, Robert T. 

Secrest 

In the Matter of 

Beenaed H. Sumeegeade and Haeey Sumeeoeade 
copartners, trading as 

N. Sumeegeade & Sons 
Docket No. 6135 

On Appeal From Initial Decision 

By Secrest, Commissioner; 

Respondents have appealed from the initial decision 
which was filed by the hearing examiner at the conclusion 
of hearings at which evidence was presented in support of 
and in opposition to the allegations of the complaint. 

The initial decision held that certain labels affixed by 
the respondents to their feather and down pillows and 
statements in invoices therefor which purported to show 
the types and proportions of their filling materials were 
false and had the capacity to mislead purchasers. The 
hearing oflScer additionally found that respondents’ acts 
and practices in those connections have constituted unfair 
and deceptive acts and practices and unfair methods of 
competition in commerce and he held them to be unlawful 
under Section 5 of the Federal Trade Commission Act. 
The order contained in the initial decision would require 
respondents, in connection with the offering for sale and 
distribution of their feather and down pillows in commerce, 
to cease and desist from misrepresenting the identity of 
the type of filling material contained therein or the tjTpes 
and proportions of each when the filling material is a 
mixture of more than one kind or type. 
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879 Respondents urge that the samples of filling mate¬ 
rials which were analyzed and were reported on in 
the course of the hearings do not accurately reflect the 
contents of the particular pillows from which they were 
taken and that, even if it were concluded that those samples 
were representative of the tested pillows, such pillows 
should not be regarded as necessarily representative of 
pillows generally produced and sold by the respondents 
under the trade names adopted by them. 

Among the pillows manufactured by respondents are 
those distributed under the names of “King,” “Ajax” and 
“Dayton,” the down contents of which were respectively 
designated on their labels as 50%, 20% and 50%. Samples 
comprising several grams of filling material obtained from 
two pillows in each category were analyzed and testimony 
relating to analyses as independently conducted by two 
groups of technicians was received into the record. One 
group performing the separation and weighing procedures 
comprised personnel of the Division of Bedding and Up¬ 
holstery, Maryland State Department of Health, their 
work being conducted under the supervision of the Chief 
of that Division who subsequently was called as a witness 
in this proceeding by counsel supporting the complaint. 
Called by the respondents was the chemist who had super¬ 
vision of analyses performed by United States Testing 
Company, Inc., Hoboken, New Jersey. 

The test data submitted by both witnesses showed that 
the samples of the fillings which were examined contained 
substantially less down than the amounts designated on 
the labels. Respondents’ King pillows, for example, were 
labeled as 50% white goose down and 50% white goose 
feathers and as composed of new materials, but the sample 
analysis performed by the Division’s technicians revealed, 
among other things, a down content of 20.2% for one pillow 
and 18.0% for the other. The test results of the United 
States Testing Company, Inc., on samples secured from 
the same pillows, were reported as 15.2% and 15.6%. 
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Only through analysis of its entire contents can the 
exact proportions of various filling materials contained 
in a pillow be determined with scientific exactness. In 
view of the inordinate amount of time required for separat¬ 
ing such a large mass of minute constituents, projects in 
that respect have long been regarded as unfeasible. On 
the other hand, however, a procedure entailing careful 
wthdrawals of three separate samples from different parts 
in a pillow and thoroughly mixing them, and sub- 
880 jecting a random sami)le of several grams of that 
mixture to separation and analysis, appears well 
designed to afford a representative sample of the filling 
contained in a down and feather product; and analytical 
studies so based are especially conclusive when corrobo¬ 
rated by a separate analysis of a related product. The 
foregoing procedure was followed by the personnel who 
performed the Division’s testing work. We think the 
sampling methods followed there were valid and hold that 
such analyses constitute probative evidence as to the per¬ 
centages of filling materials contained in the sample pillows. 

We turn now to consideration of respondents’ conten¬ 
tions that the pillows which were sources of the test sam¬ 
ples should not be regarded as representative of respond¬ 
ents’ production of those particular brands of pillows. It 
is true that the percentage of each filling material com¬ 
ponent of a particular pillow is not likely to correspond 
precisely to the proportions of down and feathers con¬ 
tained in the mixture from which the product was filled. 
This occurs because down and feathers have no uniformity 
or homogeneity. After cleaning of the raw stock, the con¬ 
stituents of the down and feather mass are sorted by a 
blowing or suction process and while it is reasonably prac¬ 
ticable to segregate a high percentage of down, marked 
discrepancies occur in the feather classifications. Later, 
when the materials are blended in the mixing bin, gravity 
forces tend to separate the lighter down from the feathers 
and to separate light feathers from heavier ones. Thus, in 
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the filling of large numbers of pillows, particularly under 
mechanical methods, the proportion of down and feathers 
afforded depends not only on the filling blend but also 
varies with other factors, one being the height in the bin 
from which the suction machine happens to be drawing fill¬ 
ing. The filling material in the lower sections of a conven¬ 
tional sized bin suffices for a substantial number of pillows. 

The foregoing considerations, however, are not pri¬ 
marily controlling to determination of the issues here, nor 
is it material that some of the pillows filled during the 
course of the various “runs” in which the test pillows 
were processed may have contained larger proportions of 
down than the sample pillows. Controlling, however, is 
the circumstance that the latter did not contain the amounts 
of down represented on their labels and that the shortages 
in those respects substantially exceeded the tolerances 
recognized under Rule 3, subparagraph III. (a) of the 
Trade Practice Rules for the Feather and Down Products 
Industry, which rules, while not having the force and effect 
of law, represent the considered judgment of the 
881 Commission and the industry jointly as to the un¬ 
fairness and the unlawfulness of the practices de¬ 
scribed in them. The tolerances recognized under the Rule 
are those not varying over 15% from the actual proportion 
of the weight of the entire mixture represented by each 
kind or type of filling. 

Other exceptions are directed to the initial decision’s 
conclusion as to the presence of second-hand feathers. 
The test data submitted by the witness called by counsel 
supporting tbc complaint indicated that second-hand goose 
feathers constituted 4.8% of the sample taken from one of 
respondents’ King pillows, and 8% from the other. The 
reports submitted by the witness called by the respondents 
stated that the filling materials were apparently new mate¬ 
rials. The feathers used in those pillows were obtained 
from European sources where it is apparently a common 
practice to mix previously used feathers with new feathers. 
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While the amounts of second-hand feathers revealed under 
the Maryland tests tend to negate possibilities of inten¬ 
tional adulteration, they nevertheless correspond to those 
sometimes found in importations from Europe. In the 
circumstances here, including due regard for the extensive 
experience of the personnel performing those studies and 
their apparently superior qualifications, in the aggregate, 
over the respondents’ expert witness, we deem the analyses 
reported on by the witness called by counsel supporting 
the complaint to be the more persuasive and entitled to 
the greater weight. Hence, we concur in the hearing ex¬ 
aminer’s conclusions that respondents have failed to dis¬ 
close the second-hand feather contents of certain of their 
pillows. 

Respondents additionally state that inasmuch as the 
alleged deficiencies in labeling pertain to but six pillows 
which were all secured from the same retailer, those matters 
were erroneously held below’ to constitute unfair and de¬ 
ceptive acts and practices. Under the Federal Trade Com¬ 
mission Act, however, it is not necessary for the proof to 
show a long succession of acts which are deceptive or un¬ 
fair. It is more than sufficient that the practices challenged 
in this proceeding relate to pillows sold under three dif¬ 
ferent brand names and that each of the labels was false 
in one or more respects and manifestly had the capacity 
and tendency to deceive. Furthermore, the pillows came 
from regular commercial channels and the record contains 
testimony indicating that they w’ere apparently intact when 
received for laboratory examination. 

882 The appeal also urges that the variations between 
the contents of the filling and respondents’ labeling 
are unavoidable and have occurred notwithstanding re¬ 
spondents’ exercise of due care. It is true that the varia¬ 
tions between the filling materials of finished pillows and 
those deemed by respondents to be represented in their fill¬ 
ing mixes "will result in instances, from matters over which 
the respondents have only partial control. These include un- 
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solved technical problems relating to sorting and nnifonnity 
of mixes and others concerning alleged nnethical practices 
of foreign sources of supply, and compliance with state bed¬ 
ding laws. The tolerances recognized in the Trade Practice 
Rules take cognizance of certain of these problems. The 
considerations emphasized by respondents in this connec¬ 
tion, however, do not justify deceptive labeling or false 
statements respecting the essential nature of their prod¬ 
ucts. We reject respondents’ arguments that compliance 
with the order is impossible and are of the view that the 
protection of the public interest requires that we afl&rm the 
order contained in the initial decision. 

Likewise considered have been respondents’ additional 
objections to the initial decision, including their exceptions 
to the hearing examiner’s rejection of certain of respond¬ 
ents’ proposed findings and conclusions. The rulings ob¬ 
jected to appear free from prejudicial error and respond¬ 
ents’ exceptions are not being granted. The appeal accord¬ 
ingly is denied and the initial decision aflBrmed. 

June 30, 1955 

/■ 
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47 UNITED STATES OP AMERICA 

BEFORE THE FEDERAL TRADE CX>MMISSION 

Docket No. 6275 

In the Matter of 
Barclay Home Products, Inc., 

A CORPORATION, AND 

Alexander Buchman and Louis Buchman 

INDIVIDUALLY AND AS OFFICERS OF SAID CORPORATION. 

• • • 

Appeal Brief of Respondents 

49 Exceptions to Hearing Examiner’s 

Initial Decision 

Respondents except to the findings of the Hearing Ex¬ 
aminer and his cease and desist order in the following 
specific respects: 

First: 

Exception is taken to the finding that the test results of 
respondents’ experts cannot be accepted as accurate, and 
thus were not considered by the Hearing Examiner in 
determining the specific quantities of materials through an 
average of all the tests conducted. 

Second: 

Exception is taken to the finding of fact that the expert, 
who analyzed the samples of pillow filling material for the 
Commission and testified in support of the allegations of 
complainants, followed the procedures prescribed in the 
Trade Practice Rules for the Feather and Down Products 
Industry. 

Third: 

Exception is taken to the conclusion that violation of the 
Federal Trade Commission Act has been shown with re- 
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spect to representations made as to the contents of re¬ 
spondents’ “Greylark” and “Lucerne” pillows. 

Argument 

The issue raised by this appeal is whether the evidence 
warrants the order of the Hearing Examiner against 
50 respondents to cease and desist from misrepresent¬ 
ing the contents of pillows manufactured by them. 

It is respectfully urged that said evidence does not sup¬ 
port such order. 

As a basis for the exceptions specifically set forth, re¬ 
spondents offer the following: 

First Exception 

The Hearing Examiner was in error in not averaging 
the tests of respondets’ experts with those of the com¬ 
plainant’s expert in arriving at a fair determination of 
the quantities of materials contained in the pillows. 

With respect to this issue, the case against respondents 
is identical to the cases brought by complainant against 
other manufacturers in the Feather and Down Products 
Industry. See for example the related cases known as 
F.T.C. Docket Numbers 6132, 6133, 6134, 6135 and 6137- 

While we believe that each case must be determined on 
its own merits, there are certain phases of each case, in 
addition to the issue of averaging, w’hich were identical. 
Thus, by stipulation, it was agreed that there may be con¬ 
sidered as part of the record in this case those portions of 
the records in F.T.C. Docket Numbers 6132, 6133, 6134, 
6135 and 6137 “which relate to the feather and down in¬ 
dustry generally, the practices in that industry, methods 
of sampling and analysis of feather and down products, 
the qualifications of and methods of analysis used by J. 
Davis Donovan and his associates.” 

It should also be noted that the Hearing Examin er in 
this case, J. Earl Cox, was the Hearing Examiner in all the 
related cases referred to above. This same Judge Cox in 
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the cases, Docket Numbers 6133, 6134, 6135 and 6137, 
averaged the tests of both complainant and respondents’ 
experts in arriving at a fair determination of the contents 
of the pillows in question. 

Furthermore, in the cases. Docket Numbers 6234, 6135 
and 6137, Mr. Ernest Anderson of United States Testing 
Company, Inc., one of respondents’ expert witnesses 
51 herein, appeared as an expert witness for respond¬ 
ents in those cases. Judge Cox attested in those 
cases to the evidentiary value of Anderson’s expert testi¬ 
mony by considering the latter’s tests of equal value with 
complainant’s tests in assaying the contents of the pillows. 
At no time during the hearings in the instant case did 
Judge Cox or counsel for complainant object to the in¬ 
troduction of the expert testimony of Anderson. Nor was 
there any objection during the course of any hearing to 
the testing methods of Anderson, either as to the instant 
case or any other case in which he had appeared. An¬ 
derson’s qualifications, testing methods, background and 
experience were well known to the Hearing Examiner and 
counsel for complainant from his appearance in the pre¬ 
vious related cases mentioned above. 

It is axiomatic in the law that all persons in the same 
class or category must be afforded fair and equal treat¬ 
ment. The respondents herein are in the same class, i.e. 
manufacturers in the Feather and Down Industry, as re- 
spodents in cases Docket Numbers 6133, 6234, 6135 and 
6137. In those cases, respondents’ expert testimony was 
given the same weight as complainant’s, and in cases 
Docket Numbers 6134, 6135 and 6137, as in the instant case, 
respondents’ expert witness was Ernest Anderson. 

Although we believe Anderson’s qualifications as an ex¬ 
pert clearly have been established, his ultimate competence 
is not relevant to this argument. The fact remains that 
the Hearing Examiner had never previously questioned 
Anderson’s capabilities and under similar circumstances 
had given his testimony justifiable weight. This case, as 
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regards respondents’ expert’s method of analysis, cannot 
be distinguished from the other cases in which testimony 
of that expert was rightfully accepted. 

Consequently, it is urged that it is reversible error to 
reject Anderson’s test results and not average his results 
with those of complainant’s experts, inasmuch as this 
method of determining the contents of the pillows 
52 had been utilized as regards the other manufacturers 
in the same class as the instant respondents. 

Had this procedure been followed herein, the results 
would have clearly shown no unfair practices or misrepre¬ 
sentations on the part of respondents as herein charged. 
Averaging the tests of experts for both sides shows the 
contents of the pillows in question to be as follows: 

“Greylark” pillows_ 86.825% Down 

“Lucerne” pillows. 41.425% Down 

These results show the “Greylark” pillows are clearly 
within the 15% tolerance allowed under the Trade Practice 
Eules. 

As to the “Lucerne’ ’pillows, the average of the tests 
show that this pillow is only about 1% less than the toler¬ 
ance provided under the Trade Practice Rules and consti¬ 
tutes such an inconsequential deviation that there is no 
substantial public interest whatsoever. 

In addition, for other reasons discussed under the Second 
Exception, below, complainant has failed in its proof re¬ 
garding the “Lucerne” pillows. 

Complainant’s own expert, on cross examination, testi¬ 
fied that he always averages, and the larger the number of 
pillows averaged, the more representative is the result. 

• • • • # 

Mb. Donovan: Mr. Elieffer where we run three or 
more pillows, two or more pillows from the same manu¬ 
facturer, out of approximately the same type of filling 
material may be brand names. We always average 
them up. The further we go, the larger the number of 
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pillows, the closer you will find that average comes to 
each individual pillow. 

• • • • • 

Me. Donovan: If we had six pillows I don’t think I 
would send back to get another test. I would average 
the six of them up. If one had 10 per cent more down 
than the other five, that would just bring that manu¬ 
facturer’s average in that batch up a little bit, prob¬ 
ably bring him within the tolerance. If he did not 
have that 10 per cent it probably would leave him 
under. 

53 Mr. Ejepfer: But you are indicating that if 
one of the batch had 10 per cent more than the 
others you would not necessarily re-test that pillow, 
you would put it with the general batch? 

Mr. Donovan : Put it in the batch and my idea is to 
get a picture of whether he is living within the law or 
whether he is skirting on the edge or whether he is 
out on the edge where the ice is pretty thin. 

• • • • • 

(Donovan/Cross-46-48) 

Second Exception 

Even if complainant refuses to follow its own expert’s 
opinion that averaging the greatest number of pillows most 
accurately represents the contents, complainant neverthe¬ 
less has failed to prove its case. 

Complainants expert not only did not follow—hut did 
not know the Trade Practice Rules, 

Judge Cox found that the Commission’s expert, J. Davis 
Donovan, who analyzed the samples and testified in support 
of the complaint, followed the procedures prescribed in the 
Trade Practice Rules. 

This finding is demonstrably without foundation. 

Under Trade Practice Rule 3, II, Subdivision (j), dam¬ 
aged feathers are defined to be “Feathers other than 
crushed, chopped or stripped, which are broken, damaged 
by insects or otherwise materially injured.” (Emphasis 
added.) 

Donovan’s analysis with respect to respondents’ pillows 


56 


designated “Lucerne” showed in the case of Pillow 3— 
damaged feathers 6.8 per cent, and in the case of Pillow 4— 
damaged feathers 3.9 per cent. 

Donovan, who did not conduct the analysis him self, testi¬ 
fied at page 24 as follows: 

“• • • the analysts in these cases were instructed to 
classify all damaged feathers as damage and not to use 
their own judgment as to whether they were materially 
damaged or whether they were not.” (Emphasis 
added.) 

54 The cross-examination of Mr. Donovan regarding 

this point at pages 23 and 24 read as follows: 

“Mb. KrEFFER: With respect to Conunission’s Ex¬ 
hibits 3 and 4, being those pillows of Barclay contain¬ 
ing 50 per cent goose down and 50 per cent goose 
feathers, in your opinion is the amount of 6.8 per cent 
of damaged feathers of any consequence so far as the 
purchasing public is concerned? 

“Mr. Donovan: That would depend entirely upon 
how badly they were damaged. The Commission’s 
rules. Fair Trade Practice Rules, under w-hich these 
analyses w’ere made, defines damaged feathers as a 
feather showing any damage, and we made no effort 
to distinguish "between feathers that were slightly 
damaged and feathers that were badly damaged. (Em¬ 
phasis supplied.) 

“Mr. Kieffer: Well, Mr. Donovan, I note in the 
Trade Practice Rules that the definition of damaged 
feathers on page 4 under Rule 3, entitled ‘Definitions’ 
states that ‘damaged feathers are feathers other than 
crushed, chopped or stripped, -which are broken, dam¬ 
aged by insects, or otherwise materially injured.^ (Em¬ 
phasis supplied. 

“You just mentioned that the damage could be any 
damage. This says ‘materially injur^’. 

Mr. Donovan: The question of material damage is 
one which differs from person to person, so that the 
analysts in these cases were instructed to classify all 
damaged feathers as damage and not to use their o-wn 
judgment as to whether they were materially damaged 
or whether they were not. 
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“Me. Kjeffee: Well, Mr, Donovan, then yon cannot 
say whether or not the damaged feathers here are 
feathers which are damaged in accordance with the 
Trade Practice Rules? 

“ELeaeing Examinee Cox: He has just answered.” 

• • • • • 

Vital also in considering the reliability of complainant’s 
expert Donovan is Donovan’s failure to break down, as 
required by the Trade Practice Rules, his analyses concern¬ 
ing “fiber” with respect to all respondents’ pillows. 

In the case of respondents’ “Greylark” pillows, 
55 Donovan’s analyses show “feather fiber” for Pil¬ 
low 1 in the amount of 1.4 per cent, and for Pillow 
2 in the amount of 2.6 per cent. 

However, in the case of respondents’ “Lucerne” pillows, 
Donovan finds merely “fiber” for Pillow 3 in the amount of 
3.2 per cent, and for Pillow 4 in the amount of 1.8 per cent 
—thus leaving to the determination of the Commission 
alone a basic finding of fact as to whether, under the Trade 
Practice Rules, such “fiber” is feather fiber or down fiber. 

Donovan’s failure to distinguish between the two is con¬ 
trary to the mandate prescribed in Trade Practice Rules, 
Rule 3, n under the captain “Definitions” where down 
fiber is clearly defined under subsection (b) and feather 
fiber is clearly defined under subsection (h). 

Third Exception 

How can the Commission support Judge Cox’s finding 
that the complainant’s expert, in his analyses, followed the 
procedures prescribed in the Trade Practice Rules and thus 
base his entire conclusions on such finding, when complain¬ 
ant’s own expert not only did not follow, hut did not know, 
the Trade Practice Rules. 

Accordingly, complainants have not proved their case. 

• • • • • 
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145 EXCERPTS FROM TRANSCRIPT OF TESTIMONY 

Charles D. Pomeraniz 

Mr. Kieffer: Mr. Pomerantz, we will continae. 

By Mr. Elieffer: 

Q. Mr. Pomerantz, will you describe briefly the pro¬ 
cedures which you have followed in arriving at these re¬ 
ports, or analyses, following the date when you actually 
received the samples for testing? A. On receiving the 
samples I can do as I usually do—I make no change at all. 
What I do is, I empty out in this case—^in this case I 
emptied out the components of the container and started. 
I stirred it up thoroughly and watered the sample down 
to 3 grams, after which I proceeded to manually separate 
the down and the feathers and weighed each component 
individually. And determined the percentages from the 
weights. 

I did the same thing with the one—^with the down, the 
other was the 50-50 bale. 

Q. Your report that is marked 2-A, is the report of all 
down sample? A. Yes. 

Q. And the report marked 4-D? A. And the feathers 
on the Eespondents’ Exhibit 2 was 9.8%. The feathers 
on the Respondents’ Exhibit 4 was 56,0%. 

Will you please correct that to Exhibit 4-A. 

Mr. Eaeffer: I have no more questions of Mr. Pomer¬ 
antz. 

Hearing Examiner Cox: You may inquire, Mr. Wil¬ 
liams. 

146 Cross-Examination 

By Mr. Williams: 

Q. In Analysis 2-A, Mr. Pomerantz, what kind of down 
is that? A. You mean as to type? 

Q. Yes. A. I didn’t analyze for the type of down, as 
goose or duck. 

Q. Which was it, goose or duck, do you know? A. I 
don’t know. I didn’t test for that. All I was asked for 
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was the termination—^rather, the determination— the 
amount of feathers and amount of down in the sample. 

Q. Isn’t that part of the test—I mean, when you make 
a separation of down, don’t you know whether it is goose 
or duck? A. No, it is not easy. As a matter of fact, I 
developed a test for determining the difference between 
goose and duck down, and it is tedious. The procedure 
is tedious whereby the individual downs are placed under 
a microscope and checked that way. 

Unless there is a special request for that type of analy¬ 
sis— 

Q. You didn’t make that type of analysis? A. No, not 
that type of analysis—^no. 

Q. How much down fiber did you find in 2-A? A. I 
found 3.2%. The reason I did not indicate that separately 
is that I indicate that only when there is excessive amount 
of fiber; then I indicate that separately. Otherwise, I 
lump it together. 

147 Q. Here you included it along with the down? 
A. Yes. 

Q. You have feathers here, 9.8%. What kind of feathers 
were they? I didn’t check the feathers—mean, they were 
either duck or goose. I didn’t check that 

Q. How about the characteristics, were they contour 
feathers or quill feathers? A. No, no, they were little neck 
feathers. These little ones about, actually—about an inch 
in length. In other words, they were the kind of feathers 
that were the loam off the down, if you were trying to 
separate for pure down. 

Q. How about pith and scale, didn’t you find any? A. 
Not to any extent. 

Q. WeU, to what extent did you find any? A. Just a 
couple of pieces of scale on the table of analyses as done. 
It is probably less than a 3/lOths of a per cent; which is 
a negligible quantity. 

Q. And your final weight of the sample, that you analjrzed 
was exactly 3 grams? A. Well, it is in the neighborhood 
of 3% grams. 
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Q. However, was that the gross sample—^when you 
started, how much did that weigh? A. I didn’t weigh that, 
but I could—^let me see. 


• • • • • 

149 Q. Do you have a separation here that you made 
on both of these? A. No, I didn^t break the separa¬ 
tions. I didn’t bring the sample, although I have them. 

Mr. Kielfer: We are prepared to submit those if the 
Judge would like them. 

• • • • • 

151 Mr. Kieffer: I want to offer these exhibits marked 
2 and 4-A as Eespondents’ Exhibits in evidence. 
Mr. Williams: I have no objection. 

Hearmg Examiner Cox: They may be admitted. 

(The papers referred to, heretofore marked for identi¬ 
fication Respondents’ Exhibits 2-A and 4-A, were received 
in evidence. 

Mr. Kieffer: Mr. Anderson, will you please take the stand. 

Hearing Examiner Cox: Will you step forward, please, 
Mr. Anderson. 


Ernest W. Anderson 

was thereupon called as a witness for the respondents and, 
having been first duly sworn, testified as follows: 

Direct Examination 

By Mr. Kieffer: 

Q. Would you state your name and your address, please? 
A. Ernest W. Anderson, representing the United States 
Testing Company, 1415 Park Avenue, Hoboken, New Jersey. 

Q. Mr. Anderson, you have been used as an expert in 
several or more of these companion cases before the Fed- 
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eral Trade Commission, and I might ask yon a general 
question as to methods of procedures and analyses: 

• • • • • 

156 Hearing Examiner Cox: They may be marked- 
Do you want those containers with the separations 

in, that these people made? 

Mr. Williams: The ones they made—^well, I think if they 
have them we can. We ought to submit them. We did 
ours, you know. 

Mr. Elieffer: Are yours submitted in evidence? 

Hearing Examiner Cox: They are in evidence. 

Mr. Blieffer: We will be pleased to submit them. 

Hearing Examiner Cox: You can get them. 

Mr. Kieffer: Mr. Pomerantz indicated that his were like¬ 
wise available. 

Hearing Examiner Cox: Will you get them and bring 
them in and we will mark them down there when they 

157 are brought in. I understand there will be no 
objection to admission in evidence. 

Mr. Williams: No. 

Hearing Examiner Cox: The record may show that those 
separations, when presented, will be admitted in evidence 
without objection. 

You will please mark the exhibits in evidence, Mr. Ee- 
porter. 

(The papers referred to, heretofore marked for identifi¬ 
cation Bespondents’ Exhibits 1-A and 3-A, were received 
in evidence.) 

Hearing Examiner Cox: Mr. Anderson, you are excused. 
(Witness excused.) 

Mr. Kieffer: Your Honor, I would like to make a motion 
that the complaint be dismissed on the grounds that, fol¬ 
lowing the averaging procedures which I have noted were 
contained in various decisions, during recent months, the 
results here in the case of the pillows referred to in the 
complaint as gray lark, all new material, consisting of 
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down, are in such case, or result in an average in such 
case of 86.82% per cent when the average of the test con¬ 
ducted by Mr. Donovan, Mr. Pomerantz and by the United 
States Testing Company are concerned. And in the case 
of the pillows referred to in the complaint, and designated 
Lucerne, which are 50 per cent white goose down and 50 
per cent goose feathers; similar averaging of the test con¬ 
ducted by these three different experts, results in the down 
being 41.27 per cent, which is approximately 1 per 
158 per cent—actually, 1.073 per cent, less than the 
tolerance provided under the trade practice rules in 
the case of 50-50 feathers. 


202 Reqpondenl's Exhibit No. 4A 

FEDEBAL TRADE COMMISSION 

Docket No. 6275 

In the matter of Barclay Home Products. 

Date: May 5,1955. 

Witness: Pomerantz. 

Eeporter: Kernes, Electreporter, Inc., Offidal Reporter. 
Charles D. Pomerantz 
Consulting and Research Chemist 
75 Hawthorne Street 
Brooklyn 25 New, N. Y. 

BUckminister 7-1398 
Laboratory Report 

Analysis No. 7320. 

Date Received: April 30,1955. 

Sample of feathers and down in a sealed container and 
bearing the following label—^Resp. Ex. for Identification D. 
6275. 

Test for Composition. 


Analysis: 


Down and Fibre 44.0% 

Feathers 56.0 

100 . 0 % 

Snbmitted, 

Charles D. Pomerantz, B.S., MA.. 

Dated: May 2,1955. 


207 Oral Argument on Behalf of the Respondent 

By Mr. Becker. 

• • • • • 

209 Moreover, the record shows that in all the prior 
cases, the Examiner felt that all the experts treated 

—the techniques may have been different in a small degree— 
the analysis in accordance with the Trade Practice Buies. 
Now, in the decision of Barclay Products, he ignores that 
fact—and I say the Examiner, in due respect to him—just 
disregards the experts in this case on the ground that their 
analyses were inaccurate. 

Now, I don’t think that that is a fair presumption on 
his part, to just disregard these experts on that ground. 
No question was even raised in the briefs concerning their 
credibility or their experience or qualifications. As a 
matter of fact, one of our experts is one of the outstand¬ 
ing in the country, and employs over five hundred people. 
That is United States Testing Company. The other, Mr. 
Pomerantz, was employed by the Bedding Division of the 
New York State Department of Labor. 

So I feel it is reversible to restrict the test results of 
these experts. It would be far better to send the 

210 matter back for a new trial so that full justice be 
rendered in this case under these circumstances. 

With respect to Mr. Donovan, the Government expert, 
which is regarded as the only good expert in the case, he 
did not comply with the Trade Practice Buies in arriving 
at an analysis. He didn’t break down the component parts 
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as set forth in the Trade Practice Rules. For instance, as 
yon can see in the briefs and the exhibit shows, he didn’t 
break down, for instance, the down fibers and the down 
feathers. Not that it made any difference, because we feel 
that the results, the Trade Practice Rules, do not exclude 
any other method in arriving at a decision by a competent 
expert. 

For instance, the Rules referred to on page 5 to specifi¬ 
cally refer to an illustration say, “A proper method of 
testing.” It doesn’t say, “The only method of testing,” 
or that this will be the method of testing. It says, “A 
proper method of testing.” 

If you arrive at certain conclusions that there is so 
much down—and we feel that we have met that test be¬ 
cause both of our experts found that we had the right 
quantities of down—now, there hasn’t been a substantial 
deviation in these cases. There have been very slight devia¬ 
tions from the quantities of down required by the Trade 
Practice Rules. 

So I feel that the Government’s witness, Donovan, with 
respect to the Respondent’s pillows, did not follow 
211 the rules to nth degree. If it is contended now that 
our experts did not follow the rules. 

I will concede now that our experts separated the down 
from the feathers until the down reached the proper pro¬ 
portion. If that is their method and the experts say that 
it is a proper way of reaching the conclusion, that is one 
thing. But if the experts did this, it can’t be said that it 
is inaccurate if the Government’s witness didn’t break it 
down into every component part. As a matter of fact, he 
went so far as to state he made no effort to distinguish 
between feathers that were slightly damaged and feathers 
that were badly damaged. 

Now under the Rules, it seems to point out, at least, or 
infer that there is a difference of damaged feathers. I refer 
to the definition under “Damaged Feathers.” It says, 
“Feathers other than crushed, chopped or stripped.” 
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Expert Donovan didn’t point out to any extent that 
these damaged feathers were materially damaged. I don’t 
think the question comes up as to extensive damage or 
to slight damage. 

So in this particular case, to render justice, I submit to 
this Honorable Commission that the techniques used by 
these experts—^neither the Government nor ours—^if that 
be so, complied with the Trade Practice Rules. If that is 
so, they should be sent back to the Examiner so that it 
can be submitted on what would be the full compliance with 
the Trade Practice Rules. 

212 Now, I think the second material point is that 
the evidence submitted by our experts is material, 
substantial and relevant and is credible because it is based 
on sound methods of analysts whose qualifications have 
been unchallenged by either the Hearing Examiner or the 
Commission’s Counsel, and it was his error to ignore this 
testimony. 

The inaccuracy attributed to our analysis are imma¬ 
terial as regards the separations which we allegedly did 
not make, in as much as these separations are required by 
*^a proper method”, but there is no limitation as to another 
proper method of testing. 

When three analysts, all reliable and experienced, con¬ 
duct a test and the results of one of them are materially 
different from the other two, the only logical conclusion 
which can be reached is that the one differing greatly must 
have erred in his calculations. It is my opinion that Dono¬ 
van’s error, the Government’s witness, could reasonably be 
attributed only to a mistake on the part of his analysis. 

I submit, in this case, that the injustice, from my point 
of view, that merits consideration is that when this Barclay 
Home Products case was tried, it was tried after four 
cases had been completed and decided by an Examiner be¬ 
fore the Commission rendered its decision. And maybe 
if I were the Examiner, and I saw the decision come down 
in which they decided against me, and they have a 


66 


213 right to do so, that I would throw up my hands and 
say, “Well, I will just find violations in this par¬ 
ticular case, and just throw out the entire testimony of 
Barclay Products. That may be the easiest and simplest 
thing to be done.” 

I think it requires a little more serious consideration 
than just that. I don’t think you can ignore two experts as 
little as all that. 

Thank you very much for your consideration. 


15 Received August 2, 1955. 

UNITED STATES OE AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

Docket No. 6275 

In the Matter of 
Barclay Home Products, Ino., 

A CORPORATION, AND 

Alexander Buchman and Louis Buchman 

INDIVIDUALLY AND AS OFFICERS OF SAID CORPORATION. 

Order Admitting Exhibits Into the Record and Clodng 
Proceedings Before Hearing Examiner 

Respondents’ Exhibits, for identification, 1 through 4 
are cartons containing samples taken by respondent from 
the pillows introduced into evidence in this proceeding by 
counsel supporting the complaint, and identified as Com¬ 
mission’s Exhibits 1 through 4, respectively. These are 
the samples upon which the tests were made by the re¬ 
spondents’ experts, the reports of which were received in 
evidence herein as Respondents’ Exhibits 1-A through 4-A, 
and have been submitted by counsel for respondents as 
exhibits for admission into evidence. There being no ob- 



jection thereto on the part of counsel in support of the 
complaint, counsel for the respondents having rested his 
case by letter dated July 27, 1955, counsel supporting the 
complaint having rested his case on the record herein, and 
both counsel having waived the filing of proposed findings, 
proposed conclusions, and proposed order herein. 

It is okdeeed that Respondents’ Exhibits I through 4, 
respectively, consisting of cartons containing samples of 
pillow contents taken from pillows designated as Com¬ 
mission’s Exhibits 1 through 4, respectively, be, and the 
same hereby are, admitted into evidence in this proceed¬ 
ing as Respondents’ Exhibits 1 through 4, respectively. 

It is fuethee oedebed that all proceedings herein before 
the Hearing Examiner be, and the same hereby are, closed 
as of this date. 

J Eaei. Cox, 

Hearing Exammer. 

August 2, 1955. 
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UNITED STATES COURT OF APPEALS 
For The District of Colisnbia Circuit 



No. 13,305 


BARCLAY HOME PRODUCTS, INC., ET AL. | 

Petitiooersl 

V. I 

FEDERAL TRADE COMMISSION | 

! 

Respondent I 


PETITION FCR REVIEN OF A FINAL ORDER OF THE | 
FEISRAL TRADE COMMISSION I 


BRIEF FOR PETITIONERS 


JURISDICTIOMAL ^TATEMESr 


This is a petition to set aside a Final Order 


of the 


I 

Federal Trade Comnission issued under Section 5 of ihe 


Federal Trade Conmission Act, 15 VSCA- f 45. 
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STATEMENT OF THE CASE 

On December 28, 1954, the Federal Trade Conmlssion Issxied 
its Coa^>laint against the above-named petitioners charging them 
with unfair and deceptive acts and practices and xmfair methods 
of competition in that respondents' pillows designated "Greylark", 
to which respondents attached a label stating "All new material 
consisting of down" contained substantial quantities of material 
other than down; and that respondents' pillows designated "Lucerne" 
to vdiich respondents attached a label stating "All new material 
consisting of White Goose Down — 50% White Goose Feathers," 
contained substantially less than 50% goose down. 

Respondents filed an Answer to this Cos!^>laint denying that 
the pillows are falsely or deceptively labelled and denying that 
the filling material is other than as represented, taking into 
consideration the'15% tolerance established by the Federal Trade 
Comnission's Trade Practice Rules for the Feather and Down 
Products Industry. 

Issue having been joined, the hearing of the case 
coomenced April 14, 1955. During the hearing respondents 
presented two expert witnesses idao testified that the contents 
of respondents' pillows were well within the 15% tolerance, 
established by tfale Trade Practice Rules. The Comnission 
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presented an expert witness who testified that the co j i te n t s 
of respondents' pillows were not within the 15X tolerWce. 

I 

The Initial Decision and Order by the Hearing Kkaminer, 

1 

i 

August 5, 1955, held that respondents' e]q>erts did no^ follow 

I 

each and every particular of testing procedure noted ^ the 

I 

Trade Practice Rules, that the Conmlssion's expert ha^ 

j 

followed the noted procedure and, therefore, decided that 
"the test results (of respondents' expert witnesses) cannot 

* I 

.be accepted as accurate, and the test restilts of the'expert 
who testified in support of the Complaint, therefore,! must 

I 

be accepted as representative of the contents of the pillows 

tested." It should be noted that the testing procedc^ noted 

. i 

in the Trade Practice Rules is therein stated tiCr'be '^a proper 

r 

t 

method of testing such product". (Bnpbasis si 9 plied)|. Heither 
cotmsel for the Federal Trade Commission nor the 

i 

Examiner ever questioned the qualifications of respoc^dents' 
expert witnesses or the propriety or accuracy of their testing 

I 

methods during the hearings. j 

Following such Initial Decision, petitioner ani 

I 

I 

respondent filed briefs before the Commission and argued 

i 

orally. On February 27, 1956, the Commission issued jits 
Decision affirming the Initial Decision. 




1. Respondent erred in refusing to consider the evidence 
offered by petitioner. 

2. Respondent erred because it did not decide the case 
on the vdiole of the evidence before it. 

SUMMARY OF ARGUMENT 

1. Petitioner offered, without objection, the testiinony 
of experts who testified that petitioners' pillow advertised 
as "all down" was in fact conq>osed of more than 85% down —- 
the minimum requirement for "all down" having been set by 
respondent as 85% down. 

Respondents' expert witness testified as to analyses 
reflecting segregated meastirements of the components of the 
pillows tested while one of petitioners' experts testified on 
the basis of such' segregated measinrements and another expert 
on the basis of a sumnary of the resiilts of tests without 
coo^lete segregation of components. 

The only reason for stating the results in writing 
of such tests in terms of complete segregation of all com¬ 
ponents was "a proper method of testing" suggested in a 



footnote in the Trade Practice Rules for the Indi 28 tX 7 |. This 
footnote does not attempt to make this method ezclusijve or 
to suggest that, regardless of circumstance, it must ^ 

I 

I 

absoliitely obeyed. | 

- j 

Subsequent to the closing of the record in [this 

I 

case, the Hearing Examiner filed his Initial Deci8ioi| and 
held that since petitioners' experts had not followed the 

styling method of complete segregation of components jin- 

! 

dlcated in the footnote to the Trade Practice Rules, jtheir 

I 

I 

test restilts could not be accepted as accurate; that jthere- 

I 

fore he must accept the test results of respondents' jexperts 

I 

I 

as conclusive. (R. 23). Respondent affirmed this ho][ding in 
a brief decision idiich stated that it had decided 
in the same industry and the similarity of several 
decisions made the opinions in those cases "equally 
here." (R. 76,77). 

The net effect of the action of respondent |here has 
been to retroactively penalize petitioner for being 
forsee that respondent would so construe a footnote 
Trade Practice Rules as to render an advisory note a 
procedure at the pain of exclusion of 
properly presented but otherwise styled. 







2. The first and overriding duty and obligation of the 
trier of fact is to weigh the evidence presented and to judge 
accordingly. Vhere reliable and probative evidence has been 
received without objection, the trier of fact must give such 
evidence the weight it deserves. If such evidence has been 
ignored for an insufficient or iiiq>roper reason it cannot be 
said that the evidence has been weighed or that a judgment 
made in disregard of it is proper. 

3. llhile respondent has reserved to itself the 
assxsned right to amend the Trade Practice Rules on its own 
motion, there can be no doubt that such amendment must be 
done by ^proprlate and public motion in accordance with the 

r Rule. It should also be presxsned that such amendment will 

avoid penalizing those who have presented cases prior to the 


amendment. The respondents' decision in the Burton-Dixie 
case (R. 863-877), June 30, 1955, held that the Trade 
Practice Rule concerning the separation of down fiber from 
down in the calculation of down content "took precedence." 
At this time the record in the instant case had been closed 


and awaited the Hearing Examiner's judgment. On August 5, 
1955, the Initial Decision was filed. Such Decision held 


that petitioners* e:q>ert witnesses had not followed tpe 

i 

procedixre noted in the Trade Practice Rules and that ^ere- 
fore their test results cotild not be accepted as accurate. 

I 

1 

The test results of respondents' expert witnesses, bad 

i 

followed respondents' noted styling, was therefore accepted 
as accurate. I 


The net effect of this procedure has been tjo amend 
a footnote to the Trade Practice Rules siiggesting 
as to style of test results to preclude evidence 
presented on the basis that the footnote suggestion 
more than that; under these cIrcianstances it cannot said 

that petitioner was accorded a full and fair hearing] 

i 

! 

i 

I 

1 

I 

ARGUMENT | 

I 

j 

1. Petitioners are allowed, by virtue of the pcade 

I 

Practice Rules (16 C.F.R. § 200. 3 (c).), a 15X marg^ for 

I 

error or tolerance in the labeling of products as all or 

I 

part down, e.g., the "Greylark" pillow which is labelled 
as "all down" must contain at least 85X down; the "Ijiiceme" 
pillow which Is lAbelled as "SOX down" must contain ^t least 

i 

I 

42%X down. I 
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The commonly accepted method for testing pillows 
to determine down content is to select two pillows of the 
same type, make tests and average the result of the tests. 

A footnote to the Trade Practice Rules promulgated by 
respondents further states in this connection that "a proper 
testing method of testing would be as follows:'* (Boophasis 
sijpplled) 


Samples of approximately eqiial weight 
and size should be drawn from at least 
three different locations in the pro¬ 
duct. Stich samples should then be 
throughly mixed so as to assure of 
substantially uniform distribution of 
each kind and type of component mat¬ 
erial. From such mixttnre a test 
sample of not less than 3 grams weight 
should be drawn. The kinds and types 
’ of materials in said test sample should 
' then be identified and separated and 
each kind or type then separately 
weighed and the percentage by weight 
of each type and kind computed f rom 
such weights. The identification of 
the varioiis kinds and types of feather 
' and down stock in the test sanple should 
' be made by a competent feather and down 
analyst. 


It would seem patent that "a" proper method of 
testing admits the existence of other proper testing methods. 


[ 
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Petitioners' expert witnesses, accordingly, used the testing 

i 

methods they thought proper. Petitioners' expert Ponjerantz 
segregated and weighed the conponents as suggested izi the 

j 

footnote. (R. 146,147) while petitioners' other ezpett witness 

I 

Anderson did not separate down from down fiber in acc^ordance 

I 

with his practice. Respondents' expert witness segregated 

I 

and weighed the cooponents. The evidence f r om petitioners' 

i 

expert witnesses became part of the record and neithO the 

I 

Hearing Examiner or the Commission was legally authorized to 
ignore it. N.L.R.B. v. Cleveland Trust Co . 214 F. (^d) 95. 
Even more than Ignoring sxich evidence, respondent tr^ted it 

I 

as having, as a practical matter, been stricken from| the 

i 

record sua. sponte. ! 

i 

I 

The Hearing Examiner ascribed such disregard of the 

I 

evidence as necessitated by his conclusion that petitioners' 

i 

experts had not followed the szjggested testing procedure noted 

i 

I 

in the Trade Practice Rules and, therefore, their tejst resxilts 

I 

j 

could not be accepted as accurate. (R. 23) This copstruetion 

I 

I 

given to a suggested procedure after the conclusion pf the 

I 

case constitutes an abdication of function by the trter of 
fact whose basic duty is to weigh all evidence propeTly in 

i 

the record. j 
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2. The duty of the trier of fact is to weigh evidence 
and decide the case iipon the weight of such evidence. In this 
case, evidence was admitted into the record which had been 
presented by experts and which was entitled to evaluation on 
its merits regardless of the manner or style of its presen¬ 
tation. There is nothing in the Trade Practice Rules, even 
if applied retroactively to the reception of evidence, which 
precludes the trier of fact from considering what is in 
evidence, regardless of style. Had the trier of fact in this 
case examined and weighed evidence in the record, it would 
have been apparent'that petitioners' witness Pomerantz, for 
example, had made his analyses after separation and weighing 
of components. (R. '145,146,147). Witness Pomerantz found 
that the "Greylark" pillow contained 3.2% down fiber and 
0.03% pith and scale leaving a down percentage of 86.97, 
which is within the 15% tolerance. Witness Pomerantz also 
testified that the '*Luceme" pillow he tested was within 
%% of the tolerance. Such segregated test resxilts were 
offered to the Hearing Examiner who did not accept the 
offer. (R. 149). 


Witness Pomerantz also siibrnitted resumes of his 
findings (R. 202) and in these resxmies did not repeat the 


11 


detailed segregation of con^onents as he did In his t^stiioony. 
It Is from these resumes that the Hearing Examiner apparently 

I 

took the figures (found under the heading Pillow 2) 1^ his 
finding of fact 6, (R. 18,19) showing components without 
segregation. ! 


It Is clear that the evidence in the record has not 


been weighed by respondents and respondents' Final Orjier is 
not based on the whole record as required by law, 5 U|.S.C.A 

j 

§ 1006 (c); Universal Camera Co. v« HLRB , 340 D.S. 47|l,488: 


Congress has made It clear that a I 
reviewing court Is not barred fron^* 
setting aside a Board decision 
It can not conscientiously find th^t 
the evidence supporting that declslxm 
Is substantial, when viewed In thej 
light that the record in Its entirety 
furnishes. Including the body of i 
evidence opposed to the Board's vi^^. 


3. The Hearing Examiner miled that the evldenc^e adduced 

I 

by the expert witnesses for petitioners was admlsslblje in 

I 

evidence (R. 151,157). It would seem apparent from these 

i 

rulings of admissibility that the Hearing Examiner h^iaself 

j 

at this time was of the opinion that the term "a profler testing 

i 

method" used by respondents in connection with Its fpotnoted 


i 

i 
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testing method was a suggestion and not a conmand. However 
that may be, by the time the Hearing Examiner filed his 
Initial Decision he had concluded that the suggested testing 
method foxmd in a footnote had become the sole and exclusive 
method and that any lapse from strict compliance with the 
footnoted method required him to treat any such non-conforming 
evidence as thoiigh it had not been offered or stricken from 
the record. 

It is noteworthy that no notice of any sort of this 
transformation of a suggestive footnote into an absolute 
precept was ever given by the Hearing Examiner or any weight 
given to such a requirement by respondents. Petitioners do 
not question that respondents could change the Trade Practice 
Rules to accomplish such a transformation even on its own 
motion. Petitioners, however, do assert that \nider such a 
circumstance it would be incimibent upon respondents to give 
proper notice to affected parties and to take steps to 
prevent sxich a glaring miscarriage of justice as has here 
occurred. 

Petitioners are entitled to their day in the 
administrative tribunal; instead they have been made the 
victim of an administrative ambxish. 


J 


CONCLUSION 


Petitioners respectfully pray that this Honorable Court 
review the proceedings, order and decision of respondents, and 
that this Honorable Court set aside said order and decision. 

I 

! 

Respectfully submitted, 

! 

Brookhart, Becker & Horsey 
Attorneys for Petitioners 
1700 K. Street, N. Vj 
Washington, D. C. I 
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STASBKBMT OF QQBSTXOMS 

In tbs opinion oT xospondant tbo ga»stl6ns are: 

I 

1. Mhather petitioners are entitled to| raise 

the questions they bave beTore this Ooort* when those 

i 

questions vere not raised before the Federal! Trade 

Co—lsslon at the ttee this wetter eas on sp^eel to 

i 

the Cremleslon froa the initial decision of jtbe bearlns 
exanlner. 

2 » Whether the Federal Trade Coealssl^a did 

I 

consider and weigh the evidence adduced bqr ^tltloners 

i 

through expert witnesses* | 




(1) 


I 


INDEX 


Page 


Stateoent of questions presented-^ — ■ — (l) 

Z. Counter-stateaent of the case- —.. . 1 

A* Bie eoaplaintj aosiier and hearing—— 1 

B* the CooBlaslon's Trade Practice Roles 
for the Reather and Doan Products 
Indnatr y -—--—■ ——— - — - - 4 

C. Sie hearing exaBlner*s Initial decision 

and the decision of the - 5 

1* Ihe hearing examiner* s Initial 

decisio n --" — - - 6 

2 . The Co 9 SBls 8 lon *8 decision—-——— 8 

D« Petitioners* appeal Trom. the Initial 

decision to the Comalsslon and state- 

sent of questions In petitioners* 

brief- —- - —--- - 10 

ZX. Statotes and roles InvolTS d——— - -- n 

ZIZ. S u a aar^ of arguaent - —— 14 

Z 7 . Arg u a ent- -—^—- - 17 


1 * Petitioners are not entitled to raise 
before this court questions not 
raised before the Rederal Trade 
OoBDlsslon at the tlae this natter 
was on appeal to the Oonartsslon from 
the Initial decision of the hearing 


examiner —-- . 17 

2 . 9 ie Plederal Trade Oammlsslon did consider 
and weigh the evidence adduced ^ peti¬ 
tioners throu^ expert wltnesaes— 20 

V. O on cl u slon — - - - .. .■ ■ 29 


TSasess 

Alberty v. Raderal Trade CoaalsBlcn^ II 8 T. 2d 
(CUl," 5 >~ 195 I 7 ;'otrt. <]«n.~ 3 i 4 BJ. 63O 

( 1941 )-^- 

Bond Crown & Cork Oo. v. Rederal Trade fnaala- 
-ilcm, 176 f: M (CCT > 4; - 


29 

28 


( 11 ) 








CaMfl—Contlnuad 



























































Caaes — Co n tlmixl 



I&ilted States L. A. Tueker Truck Llnes^ 

sjpnr^ns (1^2? — -- -—- - 18 

Ihiited States V. Morgsa^ 313 U*S. 409 (l94l)-~ 23 


Wallafth V. Securities A 

JSpJ'V.'e. 41; 26 b 
1953)- 


HI 

1 

lllapolnt OTsters 
(1949)- 


CoBKlsslon, 
“486 * 


V. Beings 174 7. 2d 676 
cert. dim. 338 U.S. 8^ 


19 


23 


Statutes: 

Tideml Trade Cocnil8sl<ui Act: 

Sac. 5(*), 66 Stat. 632, 15 O.S.C. *5(a)- 1, 11 

a»e. 5(e), 52 Stat. U3, 15 S.S.C. *5{c)- 11, 29 


Other: 

Federal Trade Ccmalsalan Balenaklng Procedures: 

See. 2.21« 2.22^ l6 CFR^ 1933 Sapp., 

2 . 21 , 2*22 - 4 , 12 


Federal Trade OoBsilsslon Boles of Practice for 
Adjudicative Froceedlugs: 

Sec. 3-22(b)> l6 CJR, 1933 Sopp., 3.22(b)- 11, 18 


Trade Practice Boles for the Feather and Oown 
Prodocts IhdustTy: 

Sec. 200.3i 16 CSR, 1^5 Sapp., 200.3-», 5, 6, 12, 24 

25, 26 


(iv) 





fills CSSS Arlsss upon a pstltlon to r^Vlsv sad 


8 st sslds sn oz^dsr to 


and dsslst Issnjsd by the 


I 

Psdsrsl Tzsde OosBlsslon pursuant to a eoup|lalnt eharglns 

I 

petitioners with engaging In unfair nathortiij of competition 
and unfair and deceptive acts and praetlces| In eoammrom 
in violation of the Pa dsr a l Xrsds rn— 1 iw 1 n|fi Act. 


1/ file pertinent provisions of the Act arej as follows 


Sec. 3 (a)(l)« llnfair aethods 
ree, and unfair or deceptive j 


> of coepe^ltlon In 
acts or practices In 


iFTT* 


”(6) file Coosilsslon Is bmrmity mq^wered and < 
to prevent personsj partnerships^ or corporations 
from using unfair nethods of coapetltlon Iz^ ecmmi 
unfair or deceptive acts or prac^cee In ocemeree. 
Stat. 632 : 15 O.S.C. 45 (*) Ui (6). 











Xte eoqplalxit^ issued on Seoeitber 28« 193^ (Tr. 2-3)« 
alleged tiiat petitioners are engaged In the business or 
■anufaetiirlng and selling doen and raatber products, 

I 

Including pillows, to dealers for resale to the general 
public and are carrying on such business In Interstate 
coiaBeree In eoepetltlon with others slnllarly engaged* 
ne easplalnt. farther alleged that petitioners affix 
labels to their pillows puxportlng to state the kinds 
or types and proportions of filling naterlals contained 
therein; that typical of the representations as to the 
content of pillows aanufactured by petitioners are the 
statements "All Xew Ksterlal Consisting of Oown" on the 
labels of two of their pillows designated "Orsylaz^" 
and "All Hew Material Consisting of Vhlte Qoose Sown— 30 ^ 
White Goose 9 eathers-» 30 ^” on the labels of two of their 
pillows designated "Lucerne". 

nte complaint charged that these representations 
are false, eisleading and deceptive in that the "Greylark” 
pillows contain substantial quantities of aaterlal other 
than down, and the "Lucerne" pillows contain substantially 
less than 30^ goose down. coaplalnt charged that 

these false, misleading and deceptive representations 
hare the tendency and eapacl^ to deceive dealers and 
the purchasing public as to the filling naterlal of the 
pillows and to induce the purchase of substantial quantities 
of pillows because of such mistaken and erroneous belief; 
that as a result, substantial injury has been done to 
coapetltlon In prmmvf a. Petitioners* practices were 
alleged to constitute unfair nethods of competition and 



unfair aitd decaptlTu acts and practices wlt^iin tbs 

I 

isBanlng of the federal Trade Onamisslon Ac^. 

Patltloners* snsaer adeitted the Juriadlotlonal 
facts and the allegations as to the mner jin shich 

their pillows were label led ^ hut denied that seeh 

i 

labeling was false. 

I 

Issue having been joined^ hesrlngn wei^ held bgr 

i 

a duly dewlgnsted. hearing exsainer of the ^osaission 

I 

who, on August 3 # 1933 * iss ae d his initial jdecision 
containing his findings as to the facts, conclusions 
and order to ceas e and desist (Tr. 17 - 23 ).| 

Petitioners appealed to the CnMlBnlo^ froa the 

I 

hearing examiner’s Initial decision. Afteir hearing 

I 

the aatter on the record, and briefs and arguaent 

I 

of counsel, the rnssilBHlnn denied the appeal and affixasd 

I 

the initial decision, including the order ^ cease and 
desist (Tr. 76 - 77 )• j 

I 

This natter was one of eleven proceedings involving 

I 

aeabers of the feather and down industxy. | The other ten 
had been previously eonteaporsneously heaz^ and considered 

i 

bv the aaae hearlna exealner idio heard and considered 

I 

matter* Qjr stipulation, there was asde a ^^art of the 

I 

record in this ease those portions of the record in five 
of the related eases which pertained to (1|) the feather 
and down indnstzy generally, (2) the alxitig and process¬ 
ing practices used in the Industry, ( 3 ) Uk aethods of 
A««yiing and analysing feather and down products, and 



(4) the qualifications and inetbods or runner of analysis 
used by the expert who testified In support of the 

s/ 

eoaplalnt and his associates. 

B. The CoBBOlsslon’s Trade Practice Rules for the 
Peather and Down Products Ihdostry. 

Trade Practice Conference Rules are designed to 
eliminate and prevent^ on a voluntary and Industry-wide 
basis, trade practices and methods of coaq^tltlon In 
an Industry which constitute violations of law administered 
by the PMeral Trade Commission. Qroup I Rules are those 
which define'practices which are considered by the Com¬ 
mission to be violative of laws administered by It. They 
afford administrative Intexpretatlons for the guidance of 
Industry members as to legal requirements. Phderal Trade 
Commission Rulemaking Procedures - Trade Practice Conference 
Rules, Sec« 2.21, 2.22; 16 CRR, 1953 Supp., 2.21, 2.22. 

The Trade Practice Rules for the leather and Down 
Products Industry, promulgated by the Commission on 
April 26 , 1931« 16 CFR, 1933 Supp., 200, are a revision 
of a previous set of Rules for this industry which had 


^ The related eases are: (l) Rational Jleather and flown 
Co., Rocket 6132 , petition to set aside ihe order ^enieSJ 
't!j3 F* 2d 344 (C.A. 2m 1^6); ( 2 ) The Bnchmsn Co .. Socket 
6133« petition to set aside the order denied, 2^ F. 2d 
344 (C.A. 2, 1936 }; (3) Burton-Bttxle Corporation^ Socket 
6134 , petition -to revlew'pending in ^went^ drcxilt; (4) 
y. Sumergrade A Sons^ Socket 6l33« petition to set aside 
the order denied, 2j4 F. 2d 333 vC.A. 3, 1936); (3) &>rthem 
Feather Rorks^ Xne., Socket 6l37» petition to set aside tbe~* 

. 2d 335 (C.A. 3s 1956); ( 6 ) Pwler 
Pillow Onusnor, Socket 6136 , final order issued fty 2 ^, 1936; 
Of) daiialbanr Co . * Socket 6161 , petition to review dismissed 
Klghth cxivalt for lack of proseeutlOEi; ( 8 ) ttlOhe Feather 
A Sown Co ., socket 6188 , petition to review pending in aevendb 
cipculfc;"(9) Sanitary Feather and Sown Co. « Ooekat 62 O 8 , 
petition to set aside the order dnied, i^33 F» 2 d 344 (CJI. 2 
1936 ); ( 10 ) Columbia Bedding Co.. Socket 6189 # final order 


The portions of record stipulated were from the first 
five listed eases. 







been Issued by the Comlsslon In 1932. I6 tiFE 78. 

I 

Generally, the z«Tiaed Group 1 Rules provid^ that It 

I 

Is an unfair trade practice to ■larepresent jthe contents 
of a pillow. 16 GfR, 1933 Supp*« 200.3 (a); They 
provide that a pillow oay be reprasented as I containing 
only one kind of filling aaterlal If the tyipe of filling 
■aterlal specified constitutes at least d3^|of the 
siatex*lal contained In the pillow; azxl that ^ pillow 
may be represented as containing two or mor^ kinds of 
filling materials In qwclfled percentages jlf the per> 
centage of each kind so specified Is not atj variance 

I 

with the actual proportion of such kind of ^terlal to 
the entire contents by more than 13^ of the| stated 

i 

percentage. l6 CFR, 1933 Supp., 200.3 (e)(i). 

Hut Rules parenthetically state that t^ils tolerance 

i 

Is to allow for error and not for any Intenbloasl 
adulteration. | 

^y way of limitation or restriction, the Rules 

I 

provide that: | 

I 

(a) Mhcn the filling material Isjnpresented 
as all down, any proportion of the 130» tolerance 
for non-down Ingxedlents shall eonsls^ principally 
of down fiber and/or small, light, ana flmffy 
water fowl feathers and that the 159^ tolerance 
shall not contain In excess of 2% each* or 3^ 

In the aggregate, of damaged feathers^ oalll 
pith, quill frajgwnts, trash or forel^ material; 

(b) Vhen the filling material la ^presented 
as a mixture of down and feathers, any prc^rtlon 
of the filling material at variance with the 
representation hut within the 139 ^ toierence, 
shall not contain in excess of 9 each, or 5% 

In the aggregate, of quill pith, quill ^^cmgmitotB, 
trash or foreign material, mth regard to mixed 
filling materials, unless disclosed, ^t more 
than 3p thereof shall consist of crushed, Cupped, 
quill, or damaged feethere. 
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The Holes ziote that It Is the consensus of the 
Ixidostry that deteznlnatlon as to whether any repre- 

I 

sentatlon as to the contents of the pillow Is failse 
should he based on an average of the results of tests 
of at least two products of the same type. A proper 
testing method la described as drawing saaqples of equal 

I 

weight wod size from three locations In each pillow^ 

I 

thoro\2ghly those sax^les and drawing a test 

saaqple of not less than thx«e grams from the mixture, 
identifying and separating the kinds and types of 
materials In the test sas^le, then separately weighing 
and coaputlng this percentage of each kind by weight. 

16 CFB, 1955 Sapp., 200.3 (c)(2). 

The Rules separately note and define "Sown” and 
"Damn Tiber"» 16 C9R, 1955 Sapp., 200.3 (b). 

Sie provision In the Trade Practice Conference 
Rules for the 1^ tolerance and the co ns id e ration of 
such a tolerence In the Commission's deelslon as a 
reasonable leeway for mannfscturlng and testing problems 
is not contested by petitioners. 

I 

C. The Searing SzamlDer*8 Initial Seclslon axxi 
the Decision of the Cotealsslon. 

1. The hearing ezamlner’s Initial decision. 

With respect to petitioners* two pillows designated 

"Qreylark" and represented as "All Sew Haterlal Consisting 

of Down,” the hearing examiner related the analyses of 

J. Davis Dczkovain, expert In support of the complaint, as 

follows: 




Pith and scala 


82.25( 

15.<# 

l.V 


83 

2 .M 

10.7* 


With x«8pact to the sazae two "Oreylark 


ylarkt pllloiis« the 
of peiltlooers* two 


hearing exealner related the analyses of peiltlooers* twc 
experts^ Bxnest W. Anderson and Charles D. Ponerantx^ as 


follows! 


Pillow 1 


Pillow 2 


Sown and down fiber | 

(fiber not sepa r a t ed) 91«9)( ^*2^ 

Fathers 8.^ i 9*8^ 

With respect to petitioners* two pHlajws designated 

"lacerne" and represented as "All New Natezlial Consisting 

of White Qoose Sown — 30^* White Qoose Feathers ^ 5C1(** 


t he hearing 


related the analyses 6f J. Oaels 


Donovan, expert for the Orwlsslon, 


Down 


Dniaged feathers 


Pith and scale 


Pillow 

36.^ 

52.0fi 

6 . 8 ^ 

0.5^ 

3-^ 


f0lj.ows: 


3S.H 

55.^ 

0.60 

1.80 

1^90 


With respect to the saw 

hearing exsnlner related the 

two experts as follows: 

[Pillow 


pillows, the 


of petitioners* 


:P111ow 4 


Down and down fiber 


50.90 

49.20 


56.00 

U.O0 (Tr. 19) 


After reciting the provisions of the Trade Practice 
Rules of the Ihathsr and Down Products Ineuatzy, sub¬ 
stantially as heretofore set out (supra, jlp. 4-6; Tr. 21- 
22), the hearing exsalner stated: | 





9* Tbm expert who analyzed the saoples oT 
pUlov-rilllng material for the Collision 
and teatlXled In zdpport of the allegations 
of the complaint folloned the proeedores pre- 
serlhed In the Trade Pra c tice Bales for the 
Heather and fiovn Prodaets JndamtTj, idiereas 
the two experts nho performed respondents* 
analyses did not follow these proeedores, and 
failed to separate the samples of plUov con> 
tents tested hy them Into all the eooponent 
parts. Bielr test results cannot he accepted 
as accurate, and the test results of the expert 
who testified In support of the complaint, 
therefore, most he accepted as representative 
of the contents of the pillows tested. 

2 . The CQamls8lon*8 decision. 

In Its decision on appeal from the hearing examiner, 
the Oramleslon referred to opinions It had written In 
the related eases of Borton-Blxle Corporation^ at al .^ 
Docket 6134 , and H. Suner gr ade h Sons. Docket 6133 . 

TbB Commission stated that the Instant ease was similar 
to the Bttrt«i-Dlxle and fh—rgrerle eases and that Its 
opinions In those cases were "equally appUeahle here, 
and for the reasons there stated the Cbamlsslon is of 
the view that the hearing examiner correctly concluded 
that the respondents have misrepresented the contents 
of certain of their pillows In violation of ttie H ed e ral 
Trade Cosmlsslon Act and that the order to cease and 
desist contained In the Initial decisi o n Is appropriate." 
(‘Baphasls supplied. ] 

Accordingly, on the hesls of the Burton-*lttxle and 
S u me rgr sde opinions, the Ccmmlsalon denied the appeal 
and affirmed the Initial decision. 

In the Bnrton^iftlxle decision (Tr. 863-877 )j the 


Comalsslon discussed In detail the qualifications and 
testing procedures of the two expert witnesses involved 






16 , 

JT; 

I 


L 

L 


0 


( . 

i 

r 

i 

^ - 


« 

I 


r 

i 


I • 

i 

I 

» - 


In that matter (Tr. 868-^1 }• The tiio wltn^ses 

I 

considered Here the same J. Oavls Donovan ai|d 

W. Anderson^ with whose testimony «w are coz^med In 

I 

the present case. After such detailed coa^psplsons of 

i 

the experts Involved* It was stated hy the (io—ilsslon: 

On the basis of professional qualifications 
and experience and by cooparlng testing 
techniques* the Comnlsstoi has 
expert tostlmMcr and evldei^ and 
stzalned to adopt as detenklnatlve of 
yjestlons herein the results of the tebts 
perfoxssed under the witness In support ] of 
the cooplalnt (Tr. 871} • (ttqahasls suipplled.) 


Xh the S u aer gr ade case* the Oooalsslonj 

concerned with conflicting analyses of Hr. ^onovan and 

I 

Nr. Anderson. The rn—lesion stated that dM procedure 

which was followed by the personnel of the jDa.vlslon of 

I 

Bedding and Upholstery* Miryland State Depajrt^nt of 

I 

Health (Nr. Donovan and his staff}* was well designed 

to afford a representative sample of the flillz^ content 

i 

In a down and feather product and that the ^sapling aethods 

I 

followed by that Dd.vl 8 lon were valid and subh analyses 

I 

constituted probative evidence as to the pebreentages of 

I 

filling materials contained In the ewiplf i^lUows (Tr. 

879 - 880 }. 

The Commission also stated: 

* * * Ih the circumstances here* lidlndlng 
due regard for the extensive experlenM of the 
personnel performing those studies [Nr. Donovan 
and his staff] and their apparently superior 
qualifications* In the aggregate* ovez^ the 
respondents* expart witness* we deem the 
analyses reported on by the witness 041 led 
by counsel supporting the coagplalnt to be 
more persuasive and entitled to the grtater 
weight. 881 } 


i 
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9 * file «zpttrt who axialyzad tho saaiples of 
plUotf-riUizig natorlal tor the Ooamlsolon 
and testified In si^port of the alleghtlons 
of the complaint foUoved the proeednzee pre¬ 
scribed In the Trade Trectlce Boles for the 
Beather wad Sown Products Indostrj# whereas 
the two experts who perfoxnsd respondnxts* 
analyses did not follow these procedores, and 
failed to' sepa rate the samples of pillow con¬ 
tents tested by them Into all the component 
parts. Shelr test results cannot be accepted 
as accurate# and the test results of the expert 
who teatlfl^ In support of the coaplaint# 
therefore# oast be accepted as representative 
of the contents of the pillows tested. 

2 . The CooBBlsslon’s decision* 

In Its decision on appeal froa the hearing examiner, 
the Oommlsslon' referred to opinions It had written In 
the related eases of Burton-Blxle Corporation* et al .* 
Oocket 6134, and B. Sunergrede h Sons* Xbekat 6133. 

The Commission stated that the instant case was similar 
to the Bartga-BIxle and S u aergrade eases and that Its 
opinions in those cases were "equally appUcahle here# 
and for the reasons there stated the Conmlsslon Is of 
the view that the hearing examiner correctly concluded 
that the respondenta have misrepresented the contents 
of certain of their pillows In violation of the Plederal 
Trade Commission Act and that tha ordar to cease and 
desist contained in the Initial decision Is appropriate* 
(Raphasls supplied.} 

Accordingly# on the basis of the Barton-Dtlxle and 
S u ae rgr ade opinions# the Goaolaslon denied the €^peal 
and afflxned the Initial decision. 

In tha Burtott-Pixle decision (Tir. d 63 - 877 )« the 


Commission discussed In detail the qualifications and 
testing procedures of the two expert witnesses Involved 



In that Batter (Tr. 868-871} • The two witnesses 


considered were the seae J. Savis Donovan anc^ Ernest 
W. Anderson, vith whose testiaony we are con^med In 


ons oT 


the present ease. After such detailed 


the experts involved, it was stated hy the CdeKission: 

On the basis of professional quailficatjlons 
and experience and by eonparing testingl 


eapert WstlaMiy and evider^ and is eon- 
stx«ine<i to adopt as deterainative of t^ 
yjestions herein the results of the tests 
perfoxned under the witness in suiyort pf. .. 
the eonplaint (Tr. 871). (fttphssis supplied.) 

Ih the Suaergrade case, the Ooaaission {was again 

Ing analyses of Nr. Dionovan and 


concerned vith conflicting analyses of Nr. Donovan and 
Nr. Anderson. The OoBtission stated that the procedure 

Mas followed by the personnel of the l^vlsion of 

i 

Bedding and Dpholstery. Naryland State Oepaxjtnent of 
Health (Nr. Donovan and his staff), was well! designed 


to afford a representative sai^le of the filling content 

] 

in a down and feather product and that the asspling Mthods 


followed by that Od.vision were valid and su^ analyses 

I 

constituted probative evidence as to the pe^Jcentages of 

I 

filling materials contained in the SMTple pillows (Tr. 

[ 

879-880). I 

The Oomalssion also stated: I 

* * * Ih the cireuDstanees here. Ingludlng 
due regard for the extenaive experlene# of the 
personnel performing those studio [KrL Donovan 
and his staff] and their apparently sa^perior 
qualifications. in the aggregate, overi the 
respondenta* expert witness, we deem t^ 
analyses r^wrtad on by the witness cal led 
by counsel supporting the complaint toj be 
more persuasive end entitled to tbe gxmater 
weight. 88l) 





D. Bstltloners* Jippeal From the Ihltlal Beclslcm 
to tlie Cotleaion «nd Statement of Qaestloxse In fetl- 
tloners* BrleT. 

In their appeal brief to the Federal Trade Commission 
from the Initial decision of the hearlag examlnerj petl> 
tloners raised and argsed three exceptions to the hearing 
examiner*s Initial decision. 

First: The hearing examiner was alleged to 
hare been In error In finding that the test 

I 

results of petitioners* experts could not be 
accepted as accurate for the purpose of averaging 
such test results with those of the Commission's 
expert In determining the quantities of materials 
contained In the pillows. 

Second: Exception was taken to the hearing 
examiner* 8 finding that the expert lAo testified 
In support of the complaint followed the procedures 

I 

prescribed In the Trade Prac t i ce Bales for the 
Feather and Sown Products Ihdustry. 

Third: Exception was taken to the conclusion 
that violation of the Federal Trade Coomlsslon Met 
had been shown inasmuch as the Coinml88lon*8 expert 
did not follow and did not know the Trade Practice 
Sales. (Tr. 49-55) 

Cre questions stated In petitioners* brief before 
this Court are: 

1. Niqr respondent totally disregard detailed 
and proper evidence In the record because a report 
summing up such evidence was not styled in a msnner 
which reipMidsnt made mandatory sutoeqaent to the 
Introduction of the evidence? 
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2 . 

fair 


patltlonar bean accorded a ^oU and 
z^ abera such evldenee In tbd record 
been weighed bj the trier of fact? 


Agr reapoDdent* t h ro u gh the gai4e of 


galea so as to prtelade the 
of evidence theretofore taken, 
to petitioner? | 

(»»t. Be.j, p. (1)) 


mamB iid mas mocns 


8ms. 5U}(1). 
In oammrcm, and 
praetleee In eon 


and anfalr or deeeptl' 


of eoepetitlon 
Ive acts or 


Sec. 3(a)(6). The foUeilnn la hereby 
Hhnowoi'ed and directed to pre ven t pere^ia* 
partnerehlpa, or eozporatlons • • • frp e oalag 
anfalr xKthods of coopetltlon In cowifi^ce and 
anfalr or deceptive acta or practices In coMei 
66 gtat. 632; 13 U*S.C. 43 (a) (l), (6). 

Sec. 3(c). To the extent that the brder of 
the Or—laelon la affix—d» the oo art tfian 

Its ovn order ooenandlng 
obedience to the tex— of aach order olf the 
Oo—laslon. 32 Stat. 113, 13 ^3 (e). 

Pederal Trade Oo—laslon Rales of Fraeti^ for 

I 

I 

Adladleatlve Proeeedlnga. 

j 

Sec. 3*22(b). Content of appeal biilef. 

(l) The appeal ahaii be in ihe roza ^ a brief 
and shall contain. In the order indicated be- 
lov, the foUoalng: I 


(in) A Hat of 
to be argued; and 


(iv) dn arg—ent p 
points of raet and lav 
of the poal tlo p taken < 
specific pegs refereno 
and the legal or other 


the ^Beetlona Involved and 


g elear^ the 
upon In! aapport 
goeatlod, vlth 


on each 
es to tl 


rial relief up on . 
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(2) Ifeterlal not Included In the appeal 
may not be px^eaented to the Coaniesion In 
oral argmaant or otherwise. l 6 CFR, 1933 
&q>p., 3 . 22 (b). 

Jfederal Trade Commission Rulemaking Procedure. 

Sec. 2.21. Purpose . Trade practice rules 
are in the natuxe ot advisory opinions Tor the 
guidance of businessmen. Trade practice con¬ 
ference rules are designed to eliminate and 
prevent, on a voluntary and industry-wide basis, 
trade practices and methods of cosqpetltioa and 
business behavior in an Industry which constitute 
violations of laws administered by the Commission. 

Sec. 2 I 22 . Con^nt . Rules promulgated for 
Industries are ot two classifications, namely. 

Group I and Qrorg) ZI. e e e The Group Z rules 
are those which define practices which are 
considered by the Coanlsslon to be violative 
of laws administered by it. They afford guidance 
to the Industry members as to requirements. 

♦ * * 16 CW, 1935 Supp., 2.21, 2.22. 

Federal Trade Commission Trade Practice Conference 

Rules for the leather and Sown Products Industry. 

Sec. 200.3. IdytiXl^tlon and disclosure 
of kind and type"^ billing ma^riai to indStry 
pTO^TOts . (aT 3Ea tbe saleT offering for sale, 
or distxdbutlon of Industry products, it Is an 
unfair trade practice to misrepresent or deceptively 
conceal the Identity of the kind or type of filling 
material contained In any of such products, or of 
the kinds or types, and proportions of each, when 
the filling material is a mixture of more than one 
kind or type. • • • 

(b) Identification of the kind and type of 
feather and down stock by use of any of the terms 
listed and defined in this paragraph will be 
conaidered proper when in accord i^th the definition 
set forth for such term: 

( 1 ) Sown. The undercoating of waterfowl, con¬ 
sisting of clusters of the light, fluffy filaments 
growing from one quill point but without any quill 
abaft. 

( 2 ) Bowl fib^ . The baxios of down planes 
separate<i from quill points. 

» • « 
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(e) 9olex«nce:^ I 

i 

(1) Subject to the restirletlons aofl lljclte- 
tlons of this paragraph» the filling akterlal 
of an InduatzT’ product nay be represwited as 
being of bat one kind or type when 83 ^3xent 
of the weight of all filling aaterlal contained 
In the prodoct la of the represented l^lnd or 
type; or BUiy be represented as being of a xlxtore 
of two or more kinds or types with acejoepanylng 
disclosure of a fraction or percentage of che 
weight of the entire elxtare r^resented by each 
If the fraction or percentage shown Id noc at 
variance with the actual proportion of the 
weight of the entire nlxture represented by 
each such kind or type by wore than I 3 percent 

of the stated fraction or percentage, j 

( 2 ) Limitations and restrictions: ! 

( 1 ) When the filling aatezdal of industry 
product la represented, directly or li^lrectly^ 
as being wholly of down^ any proportion within 
the tolerance percentage provided for! In sub¬ 
paragraph ( 1 ) of this paragraph which I Is not 
down shall consist principally of dow^ fiber 
and/or small, light, and fluffy waterfowl feathers, 
shall contain no quill feathers, cmshed feathers, 
or chopped feathers, and shall not contain dHBSged 
feathers, quill pith, qnlU frefjMnta^ trash, or 
any matter forel^ to feather and down stock In 
excess of 2 percent by weight of the filling 
material contained In the product or whl^ In 
the ag g reg a te exceeds 3 percwt of sajch wel^t. 


(Iv) When the filling msterlil ofj an Industry 
product Is represented, directly or Ijndlrectly, 
as being wholly of a mixture of down jand feathers, 
or of down and more than one kind or type of 
feathers, or of feathers of more thaii one kind 
or type, any proportion, or the aggregate of any 
proportions, of the filling material jof the pro¬ 
duct at variance with the representation, but 
within the tolerance percen^ige provided for In 
subparagraph (1) of this jiaragraph, shall not 
contain quill pith, quill fra^aants, j trash, or 
any matter foreign to feather and doto stock in 
excess of 2 percent by wel^t of the j filling 


1 The tolerance provided for In ^hls paragraph 
Is to be understood as being an alloiianee for error 
and as not embracing any Intentional! adulteration. 
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oaterlal In the prodoct or idiieh In the 
eggresate exceeds 3 percent of such eel^xtj 
snd« unless non d eceptlrely disclosed In the 
representation, not In excess of 3 percent 
hgr weight of the filling aaterlsl of the 
product tiiall consist of crushed feathers, 
chopped feathers, ^pzlU feathers, or disced 
feathers* 

BOSBs Xt Is the consensus of the Industry 
that determination as to whether any r ep rs * 
mtatlon Is violative of the x»rovlslons of 
this section should he based on an average of 
the results of tests of at least two products 
of the seme type len sai are readily available 
for testing, and that a proper method of testing 
such product would be as follows: 

Sandies of approximately espial weight and 
size should be drawn from at leit three 
different locations In ths product* Such 
saaples should then be thorofughly mixed so as 
to assure of substantially uniform distribution 
of each kind and type of component material* 

From such mixture a test sample of not leas 
than 3 grems weight should ba drawn* The kinds 
and types of materials In said test sample should 
then he Identified and separated and each kind 
or tjpm than saparataly weighed and the percentage 
by il^t of each kind and type computed fram such 
wel^xts* the Identification of the various kinds 
and types of feather and down stock In the test 
ssaple should he made by a coepatant feather and 
down analyst. 16 CfR, 1933 200*3* 

« • » 

zxz* flunirr of Mmam 

1. In his initial decision, the heering entner 
accepted the test results of an expert who testified 
on behalf of req^ondent over ttm test xeeulte of two 
experts produced by petitioners, which he termed In¬ 
accurate* In their appeal to the federal Trade Commission 
from the Initial decision, petitioners eontendsd for the 
averaging of all test results, arguing oaSy that su^ 
eonflletlng test results had been so av ersg sd by the 
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taearins •znlnttr In xvlnted eases and that jpetltlooerm 

I 

were oitltled to eqpal tieat ae nt. Alaoat ^ve wonthii 
prior to tlia tlaa that petitioners brlefhd! their anpea] 


to the 


had» in 


referred to» re j e ct ed the 


prooedare of aeeraglns ell 






Petitioners did not ralae before the Oo—1 salon 


teetiaonsr of petitioners* 


not atjled In ei 


to Its Introdnet^on; ( 2 ) thet 


of petitioners* 


and ( 3 ) that rejeetlon of 


of petitluwee* 


to the Trede Itn et l ce 


Rales wlthoat notice to petltloaers. 


Ihe OQaBleslan*e Rales of fseetlee pzjoTlde thet 

I 

on appeal to the Ooenlsslon fron an Inttl^^ decision, 

I 

the party appeellns his tjrief a list 

of the (leastIona Involeed. 

Tnaianerh as petitioners did not raiei the apwatli; 


the testimony of petltlonsrs* 


bests in fact or In 







It Is clear froa a reading of the CoiflBil8slon*8 
opinion In this eaae> and the written opinions In the 
related eases which the Commission made s^pllcable to 
thiR case, that' the ConBilsslon did weigh the conflict^- 
Ing expert testlmonsr* It Is also clear from a reading 
of those opinions that the conflicting expert testimony 
was wel^aed on the hasls of professional qualifications^ 
experience and hy cooqparlng testing techniques of the 
ejq>ert witnesses ^ not on the basis of the manner in 
which test reports were styled* 

As the evidence In question was before the Com¬ 
mission on the appeal to It of the Initial decision^ 
the Coailsslon*s recitation as to the basis on which 
It considered and weighed that evidence cannot be 
challenged. 

The applicable Trade Practice Rules permit the 
actual down content of a pillow to fall 13^ below 
the down content represented on the label, Down 
fiber must not < be counted as down and there are 
various percentage limitations with respect to the 
presence of certain other materials. The test results 
presented by x>etltloner8* experts did not permit a 
determination of the amount of pure down free of down 
flber» did not disclose In what percentages the certain 
other materials were present^ but totaled 100^ of 
contents listing only down (including down fiber) and 
feathers. 
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I 


Tbe hearing examiner's conclusion^ thek^ore, 

i 

that those test reports were Inaecuxmte wasj not based 

I 

on the style of the reports^ bat on their ijack of 
substance. Zn any event, the Oomlsslon dl^ weigh 

I 

the conflicting reports on the basis of prc^essional 

i 

qualifications, experience and by oomparlne| the testln( 

techniques of the ejqpert witnesses, and it I is the 

I 

CooBiission whose actions are under review ijgr this 

I 

Court, not those of the hearing examiner. | 

The Conmisalon's action was that of resolving 
conflicting expert testimony, and this Cout^ has often 


held that it will not disturb a finding x^e^lvlng con- 

I 

flisting testimony by the fact-finding auU^rity. 

I 

ly. MBawam 

1. Petitioners are not Xntltled to BalselBefoxe 
this Court Questions not ffalsed 
yaderal Trade Commission at the 
Natter was on A p p eal to the Coailssloh from 
the Ihitlal Seclslon of the Bearing Ekaainer. 

I 

On appeal to the Cca&lsslon from the faring 

I 

examiner's Initial decision, petitioners eixcepted to 

i 

the finding that their experts* test result were not 

I 

accurate and contended for the averaging oif thoee test 

I 

results with the test results of Nr. Oonovjan, the expert 
produced by the Commission (Tr. 49, 50-33)|o The only 
basis stated for such exertion and contention was that 

i 

the hearing examiner in several of the related cases 
previously heard had so averaged the conflicting test 
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results or tlie witnesses and that petitioners In this 
ease were entitled to equal treatnent. 

Ttut exception and argunent so made to the Comitlsslon 
gave no hint of'the c<»itentlons now raised before this 
Court: (1) that the CooBlsslon had liqposed a nandatory 
method for styling evidence subsequent to Its Introduction 
and that evidence Introduced has been totally- disregarded 
because of the manner In which styled; ( 2 ) that e-vldenee 
in the record has never been weighed; and ( 3 ) that the 
Commissionj without notice to petitioners« had amended 
Its Trade Practice Buies so as to preclude the consldera* 
tlon of evidence theretofore taken• 

The Commission's Boles of Practice provide that 
on appeal to the Commission from an Initial declslonj 
the party appealing shall Include In his brief a list 
of the questions Involved and to be argued as well as 
an argummt presenting clearly the points of fact and 
law relied upon in support of the position taken on 
each question. 16 CFR, 1953 Supp.^ 3*22Cb). 

As the Supreme Court said in Tfrilted States v. L. A. 
Tucker Truck Idnes^ 344 TJJB. 33# 36-37 (1952): 

Ve have recognised In more than a few decl- 
sions^ and Congress has recognized In more than 
a few statutes, that orderly procedure and good 
administration require that objections to the 
proceedings of an administrative agency be made 


V Prior to petitioners* appeal to the ConsBlsslon, 
however, on appeal to It of the other eases referred 
to, the OoHilasion had accepted the testlmox^- of Hr. 
Xtonovan over that of Mr* Andarson as being entitled 
to the greater weighty and had rejected the hearing 
examiner*a procedure of averaglag all the test results. 
Commission daelslons In B^manOo., Sockst 6133; Barton- 
m-ri^ Corporation, Pocket 6l34; W. a u ma rar ade A Sons, 
i4>c3b»¥ 6135; andT Portham leather lioias. Inc .. Bocket 
6137 , — all decided on yane 30 , 1555* rstltloners* 
brief on appeal was not filed with the Onilsslon until 
November 21# 1955• 
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Mhllft It lifts ops»ortimltj for eorrftctlon in ordsr 
to xmlftft Iftsttss rftvlftwmbls by tbs eoiir^. o • • 
SlJ^ply fftim— 1 to tboftft Mbo srs ftug UBt ^ In 
tasks of ftikftlnifttrfttion« and to Utigazitaa ra- 
gcniras as a canaval naOa that eoorts sl^onld not 
toppla osar artaln1 atratiaa dacialona nrilass tba 
adalnlstxatiaa body has not only arxad bat bas 
arzad against objaetions aada at tba tipe oppro- 
prlata ondar its pxmetiea* 

In Baaocnat Prln 

Coamlsslonji 91 1X*8. App. O.C. 72» 78; 202 wi 2d 296* 

I 

303-304 (CJL* 1932)« this Coortj with l Ua p ac t to 

allegations that tba Fadaxal Oonannioations joaHiissioi 

I 

bad dSYiatad froa its poblisbed Standards in dacidlng 

I 

the aatter balow, stated: j 

With one exception, » • • all of these 
alleged errors ara raised for tba first tiaa 
in this court. Ibarafora, assn if they ara 
aeritorloiis, a ^Mstion «a do not reach, they 
are raised too late. 9ie alleged vloXatlaas 
eoold have been asserted in the exceptions to 
tba proposed decision and in tbs aotiop for 
rehearing idiioh sas filed after the fli^ 
decision. aoDeUant has the 

Ooaaission tba first opportunity to st^ta 
its Yiess on tba errors nov bei^ asserted, 
appellant cannot seek bars tba relief thieh 
it sboald have sooc^t Initially before the 


lb Hsisted V. Securities b Ixc 


86 n.S. App. O.C. 332* 361; 182 F. 2d 66 O, ^ (CJl. 
P.C., 1930 ), cert. dan. 340 U.S. 834 (1950), | this Oourt 

I 

held that the question of sbather the Sacurities b 

Rrchange Onanrlssion had Jurisdiction over petitioners 

i 

sas not properly before the Court and eouldjaatbe 
considered vbara petitioners had never raiabd the 


question shile the 


before the Cosaission. 


^ See, 
Alaska v. 


also: 



4i,^r 


> 93 O.SL 

1953)^ 
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Petltl^isrs* contentions are all based upon 
s? ss' to tbe liearlz^ exanlner held 

In his Initial decision* Hence, idiatever bases 
petitioners have for the questions raised befoxe 
this Court were already established at the ties of 
appeal to the Oooaission axMl could have been raised 
at that tlae. 

¥e therefore xeaP^tfoUy sobait that, due to 

the fact that the questions presented by petitioners 

to this Court were not raised before the federal Trade 

Comal salon, this Court should dtswlas the petition for 

review without further eonsideratloiu 

2 * The JUderal Trade Oooedasion 23dd Oonaldar and 
Welsh the Svidence Adduced by Petitioners 
Through Ispe r t Witnesses* 

All of petitioners* argiiaents are prealsed upon 
the assoiption that the federal Trade CobbiI salon 
disregarded and did not weigh axid consider the testiaony 
of petitioners* expert witnesses. This assuaption has 
no basis in fact or in law* 

In ita decision, the CiTlenlnn stated that its 
opinions previously re n dered in the cases of Burton* 

Dixie Corporation^ et al .. Docket 6154 and W* gnwergrade 
& 8<mis, Docki^ 6133« setting forth its views on the 
issues there'Involved were equany applicable in the 
instant case, and that for the reasons there stated 
the Comalssion was In accord with the hearing axaalner's 
ctticlusion that petitioners in this case had nlar^xesented 
the contents of certain of tlialr pillows (Tr* 76-77)* 





(Sr. 868-d71). After sooh mrtimtl rt atnAj vid 



tetltlonsrs* ■■iwpAlon test tte Cn—lUlop did 


not tte testteongr of poiltSooBrs* ipte t wttaai 

that It did. I 



















la MqiBicm Feather Works v. yBdaral Tmae 
Coamisslon, 234 ?• 2d 333» 33^ (C.A« 3« 1936)« oos 
of tlae precedmt congpanlon cases to the case at bar« 
conriletlns expert testlaoiQr was again Involired. hi 
that ease^ Jost as in thls« the CcnMlsslon*s opinion 
had afnxned the rinding of the hearing exaartner that 
pillows were fialsely labeled on the basis oT the 

I 

Coan1sslon*s discussion of issues in the Bnrton-Blxle 
case. Tr the course of affiznlng the Ooomlssion^s 
order^ the Court coronented vqpon the OoaBtission*s 
acceptance of the testimony of one expert ower that 
of another as follows: 

e * • the reqpoaslbility for accepting the 
testlBony of one qfuallfled expert and rejeetlng 
the other is eag^hatically not a problem for a 
Court of Appeals* Helther side has aade the 
sli^test impu t atio n of lack of Izstegrlty on 
the part of the expexts* It is slsply a ceae 
of the trier of the fact haTing ac^psed tte 
a5«gacy ot’ tile eapiapi wbose eaoerlyiee mlfH 
lEs kto^ of* testing rny nearly tid^BF 
sears * iAiphasis supplied.) 

In Bnehwalter v. Usderal Trade rnwlswlon* 233 V. 2d 
344« 343-^346 (C*A* 2« 1936)« which Involved three other 
precedent ecn^panlon eatses to the ease at bar^ whexe the 
same natux« of conflicting testimony was involved^ and 

idiere the Con—Ission in its opinions had Inooxporated 

» 

the pplxiicms pxwlously raodered by it in the Bnrtop- » 
Dixie and H* Siaasrgrade A Sops oasm« the Court expressed 


its entire agr ec s p n t with the views expressed by the 
Court of IppeaTs In the Bortfaem Bbather Iforks ease> 
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refused to neigh the expert testlsooy Introduced by 
petitioners because It naa ziot styled In the Banner 
called for by the testing method noted In the Boles. 

As denoostrated above, 20-23« the CoaBlsslon 

did xiot disregard the expert testimony ad du c e d by peti’^ 
tioxaers, but neighed it against the expert testlaony 
adduced In support of the conq^lalnt, and on the basis 
of such nel£^ilng accepted the latter testimony as acre 
persuasive. 

Petitioners have confused substantive provisions 
in the Trade fraetlce Bales nlth the accepted or 
suggested method of testing contained therein. As 
explained by the Comal sslon In Its Burton-»Blxle decision 
(Tr. 873)« the Trade Practice Buies provide that donn 
fiber Is to be counted as part of the 15i% permitted 
tolerance and cannot be counted as down In the detemlna- 
tlon of idiether a product has the requisite 835^ of the 
percentage of donn represented, further, the 139^ tolerance 
la not absolute, but the tolerance portion aust not Itself 

I 

contain In excess of certain percentages of dBaaged 
feathers, q^ilU pith, ^pilU fregaents, trash or other 
foreign aatter. 16 GIR, 1953 fUPP«# 200.3(e). These 
are substantive provisions of the Trade Practice Bales 
nhlcb have remained unchanged since their proonlgatlon 
on April 26, 1931» apart from the note nhlch describes 
a proper testlx^ mstbod, and are unrtiallenged by peti¬ 
tioners. 

Bstltloners* expert Anderson included doun fiber 
vlth down in both of his tests (Tr. 19)* Bence, his 


test results are tnconcluslve as to the ai^ount of pure 

I 

doMn pz^esent* Svm if wltoeas FoBerants* [tasttaongr 
could be construed to fumlsb the percentages of pure 

i 

doun free froe down fiber In the pllloi tested, 
those percentages could not be aeersgsd u^th wltneei 

Anderson’s unaegregsted doun-dcwn fiber percentages 

I 

to furnish pure doun percentages. As roaerents and 

I 

Anderson each ezamlnad one plUou of a tjp%s the 
combined expert testlaongr adduced hj petl^looera 


does not pexsd.t the averaging of the 


of tuo 


plUows of the 


tgppe for doun c ont e nt 


noted In the Buies, l6 dB, 1933 300.3* and 

acknowledged bj petitioners (Bat. Br., p. 10) to be 
the commonly accepted method for testing. 

i 

Vhlle petitioners* expert Bonerants estimated 

I 

that he probably found leas than . 03 ^ of ^cale in hla 

I 

saBg)le of the Ozeylark plUou (Tr* 147), ijialther ttr* 

1 

Anderson’s zx>r Kr. Bonezents* analyses Indicate 

i 

percentages of dmiaged feathers, pith and|8oale, tzaai 


or other foreign matter 


found. This 4^ not a 


of fozm but of aobetance Inaamnoh. as tbs Trade Braetlce 


Rales place a Halt on the 


of smeh 


that are permitted In the toleraaoe. 


1/ Hr. Donovan, expert on behalf of reigdndent, foBnd 
an average of daeag e d fiaathaxa In the tuo Tnneme pilb 
over the 5^ limit permitted by the Trade yivaitlLe aalei 
(»r. 19). 


As stated by the CV—laitnn, the Trade Brest Ice lalei 
”are interpretetlone of the Xaua efteiniate^eed by this 
Commission and expraaa Onmaleelnn policy uith Mpaat to 
the practices involved In thla pmoeedinoT (Tr. dor)* 
Because of aanafaetaring dlfflcaltlee, sadll parcentagei 
of doun fibers and feathers era elMya found In doun. 

The Bales provide a 13^ toXeranee to takei ease of thla 
situation as uall as dmaagad faathara, pttli, ^bUI 

fragmanta and other foreign natter Uhleh pay* to aone 
dagraa* be present. In. order to help tnsiire that doun 
and doun-feather alxturaa are not Intentionally adalteral 




JDsspite tbelr total disregard for elenents other 
than doim and doim fiber and feathers, axal their 
Indication of the presence of those two elenents 
down to one-tenth of one percent, petitioners* experts 
managed to add those two Itens In each Instance to 
reach 100$( of contents. Their test results are 
obvlousljr inaccurate, since disregarding the other 
elements present, a 100^ total could not have been 
reached* 

The suggested testing procedure noted in the Buies 
calls for the Identification, s^^aratlon and computation 
by percentages to total wel^t of the various t^ppes of 
materials present In the ssBqple* l6 GPR, 1933 Sapp*, 
200.3(e)* Any testing method followed would have to 
provide such information In order to be determinative 
of whether the substantive provisions of the roles were 
eonpUed with, and those provisions were not deleted 
because they were incorporated into a suggested tasting 
procedure* Thus, idien the hearing examiner stated that 
witnesses Anderson and Poaerantz did not follow the 
procedures of the Trade P r se t l ce Boles and failed to 
s^arate the samples tested Into their component parts 
and that their test results could not be aee^ted as 
accurate (Tr* 23)» he was expressing his Inability, 
fr^ their test results, to sipraise the contents of 
the pillows in accordance with the unclmllei^ped sxAstantive 


7/ (Sh* Cont.') and that reasonable care is used, ttie 
Siles additionally place limits tqpon the a eon nts of 
damaged feathers, galll pith, q^iill frsgeents and other 
foreign matter that may be present la the tolerenee 
allowed* 
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I * 


pro¥l8loB8 of the Bales. Betltlooers* did 


ziot famish the ne c e ssiy Informtloa. 




for fsllare to comply with a osaner of stjllzis and oaeh 
and ewexy partleolar of taatlns pxooedaxo d^erlbed In 

i 

the ziote> nor did he role that the suggested titting 

i 

procedure was the sole and exclnslwe mtiiod aUoaed. 

I 

The CoDmlsslon stated that the prooedare folloiied hy 
Donovan and his staff appaarad wall designed to 
afford a repraseatatlva saaple of the fllllhg eontalnad 


In the pillows^ hut did not hold that this ^ns the ab3j 
testing proeednre idiloh ooald ha co n s l d er a d j (Zr* 879-880). 

I 

Petitioners am In error when thej stajte that 
pQBiexants* test results showing down flhar jand pith 


and scale separations 


offarsd to ths haaxlng 


exsBlner who did not seo^^ the offar Br*» p. 10)» 

j 

■r. Panerantz did not testify ttist ha had ^st raaalts 

i 

showing ths pezcentsgss of pith and seals* Bis tasttaosQ 

I 

was a Batter of estlinste as to the aaount ^ seals pvohhl 

I 

presant (Tr. 147)* Patltlonars did not of^ter say taat 

I 

results other than tboaa eonaldarad ty ths IhsarSns 

I 

4 > ' rMi 4TM|>T* ±gx Initial dselsSon* IhSltlisiiars aea 

I 

ststa that they ware willing to sahait thalphyaleal 


separations that Kr. .Pnawrafiti had aada if | th 

exaalner want a d thaa (Sr* 149)* Vila aaa po * 

I 

test results (or of the eaparatlope)^ but ^he 
aiSBiner did request petltlonare to fumi^ t 


pD offhr of 


talners with the aetaal 


PonarantZj and at a t ad It 


of Ifr. 


hla undnji^andtng 
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they coQld be Intsodneed Into evldenoe vltboot enj 
objection (Tr. 136-157) • 9 m sepamtlone were not 
produced by petitioners. 


testimony Introdne ed by petitioners, ell of tbe 
evidence ves In the record on appeal to the Oosnls- 
Sion end the Coaolsslon unquestionably did consider 
end «el£h ell of tbe evidence. It Is the ComHisslon^s 
ectlons that ere under review by this Ooart, not those 
of the heerins examiner, Jolds v. fledarel Trade Cbilsslon; 
187 F. 2d 638 , 660 (CJl. 7, 1931)1 Bond Crown k Cork Co . 

V. Federal Trade Cttnalsslon^ 176 F. 2d 979 (CUU 4, 

19*9). 

Petitioners have raised only the question of whether 

• \ 

the Conwlsalon did velg^ the conflicting expert evidence 
as to the contents of petitioners* pillows. No challenge 
has beoi made as to the sufficiency and welc^ to be 
accorded the teBttaoay of J. Davis Xtamovan, expert In 
support of the complaint, other than that the Oomlsslon 
should also have weighed the testimony of experts who 
testified on behalf of petitioners. It Is clear that 
the CooBlsslon did weigh tim teatlmony of experts produced 


by the petitioners. So farther Issim has been raised as 

to whether the Oomlsslon' acted reasonably In resolving 

§/ 

the conflicting evidence* 
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IN THE UNITED STATES COURT OP APPEALS 
FOR THE SEVENTH CIRCUIT 


BARCLAY HOME PRODUCTS, INC., 
et al.. 

Petitioners, 


FEDERAL IRAEE COMMISSION, 


No. 13305 


Respondent. 


ON PETITION TO REVIEW AND SET ASIDE AN ORDER 
OF THE FEDERAL ORADE CCXOUSSION 


CERTIFICATE OP SERVICE OF RESPONDENT'S BRIEP 


I hereby certify that respondent's brief in this 

matter has this date been served upon petitioners by 

mailing one copy, first class postage prepaid to 

counsel for petitioners at the following address: 

Benjamin H. Dorsey, Esq., 

Brookhart, Becker & Dorsey, 

1700 K Street, N.W., 

Washington 6, D.C. 



ooer 

Assistant General Counsel, 
Federal Trade Commission, 
Attorney for Respondent. 


DATED: November 2, 1956, 
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FEDERAL TRADE COMMISSION 
WASHINGTON 25 


OmCG OF THE 6CNCBAL COUNSEL 


November 2,1 1936. 


Josej^ W. Stewa3*t, Seq., j 

Clerk, United States Court of Appeals ; 

for the District of Columbia Circuit, ! 

Constitution Avenue and John Nsrshall 

Place, N.V., I 

Washington, D,C. | 

I 

Re: Barclay Home Products, Inc., ^t al. 

V. Federal Tirade Comslsslon, O.A.D.C. 
No. 13305 . 

Dear Mr. Stewart: | 

j 

Enclosed herewith Is one copy of ty pewr i tten 
Brief for Respondent In the above matter for filing 
pursuant to stlpiilatlon of the parties dated I July 9, 
1936 , approved by the Honorable John A. DsnnAher, 
Circuit Judge, on July 10, 1936. j 

In accordance with the approved stipulation, 
the required number of copies of the printed! brief 
are to be filed In due course. I 


A copy of the typewritten brief Is alsoj being 
forwarded this date to counsel for petitioner. 
Certificate of service of the brief on eouns^l for 
petitioner Is enclosed herewith. I 

Sincerely yours, J 


Robert B. DaidclnA, 
Assistant General 


Enclosures-S 



